Civil
Procedure



WEST ACADEMIC PUBLISHING’S
LAW SCHOOL ADVISORY BOARD

JESSE H. CHOPER

Professor of Law and Dean Emeritus,
University of California, Berkeley

JOSHUA DRESSLER

Professor of Law, Michael E. Moritz College of Law,
The Ohio State University

YALE KAMISAR

Professor of Law Emeritus, University of San Diego
Professor of Law Emeritus, University of Michigan

MARY KAY KANE
Professor of Law, Chancellor and Dean Emeritus,
University of California,
Hastings College of the Law

LARRY D. KRAMER

President, William and Flora Hewlett Foundation

JONATHAN R. MACEY

Professor of Law, Yale Law School

ARTHUR R. MILLER
University Professor, New York University
Formerly Bruce Bromley Professor of Law, Harvard University

GRANT S. NELSON

Professor of Law, Pepperdine University
Professor of Law Emeritus, University of California, Los Angeles

A. BENJAMIN SPENCER

Professor of Law, University of Virginia School of Law

JAMES J. WHITE

Professor of Law, University of Michigan



Mat #41542854

B LACK LETTER OUTLINES

TENTH EDITION

by Kevin M. Clermont
Z1ff Professor of Law,
Cornell University

BLACK LETTER SERIES®

WWEST
ACADEMIC

PUBLISHING



The publisher is not engaged in rendering legal or other professional advice, and this publication is not a substitute for the
advice of an attorney. If you require legal or other expert advice, you should seek the services of a competent attorney or other
professional.

Black Letter Series is a trademark registered in the U.S. Patent and Trademark Office.

Copyright © 1982, 1988, 1993, 1995 WEST PUBLISHING CO.
© West, a Thomson business, 1999, 2001, 2004
© 2009, 2012 Thomson/Reuters
© 2015 LEG, Inc. d/b/a West Academic
444 Cedar Street, Suite 700
St. Paul, MN 55101
1-877-888-1330

West, West Academic Publishing, and West Academic are trademarks of West Publishing Corporation, used under license.
Printed in the United States of America

ISBN: 978-0-314-29053-3



Summary of
Contents

Capsule Summary of Civil Procedure.........iieciiinncnneiiiiicciinncsnneeeneccccssscsnsessesscsssssens 1
PerSPECLIVE cucueeererererererererenereresenscssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssse 27

PART ONE. GENERAL CONSIDERATIONS

Chapter I. Civil Procedure Analyzed ..................ooooimmiiiiiiiiiiieeee e, 39
A. Approaches to Civil Procedure.........cccccovviiiiiiiiiiiiiiiiiiee e 40
B.  Approach of OULIINe . .....ccuvviiiiiiiic e e e arar e e e 40
Chapter II. Civil Procedure Synthesized .............ccccoovviiiiiiiiiiiiieiiiiieeeeeeeee e, 43
A. Nature of Civil Procedure..........cccceiiiiiiiiiiiiii et ivaaee s 44
B. Content of Civil ProCedure ..........cccouiiiiiiiiiiiiiiiiiiiee ettt 46
C. History of Civil ProcedUre .......cccoviiiiiiiiiiiiiiiiiee ettt eeetaree e e e e e e 47
ReVIEW QUESTIONS .cciiiceiirreeeeetieeeceirsrneeeeeeeeessssssssesseeesssssssssssssesessssssssssssssessssssssssssssssesssssans 55

PART TWO. LITIGATING STEP-BY-STEP

Chapter III. Preliminary Considerations ............ccccccoceeiiiiiiiiiiiiiieec e 59
A, Federal FOCUS ...ttt ettt e e e e e e e strr e e e e e e e sntttbaaeeeeeeesnnsnnnaeeas 60
B. Selecting a Court with Authority to Adjudicate ..........cccoeeeeiviiiiiiiii 60
Chapter IV. Pretrial.........cccccoooiiiiiiiiiii ettt e e et e e eeaa e e e eeareeeenaaeaeas 63
A, Pleading STAZE ..ccovviiiiiiiiiiiiieiieieeeieeeeeeeeeee et ——————————————————————————————————————————— 64
B, DISCLOSUTE ..ottt ettt eet e e e e e ettt e e e e e e e setaraeeeaeeeaensassaaaeeeeeeenssssraaeeeaaaans 74
O D 3 11 7o) 4= R 76
D.  Pretrial Conference.......cccociiiiiiiii ittt e e e e e e e e et ra e e e e e e s esanenraaeeas 83
LT 01 s Ty s 1 =] o 1= SRR 84
Chapter V. Trial..... ... nnnnnnnnnnnnnnnn 91
Y oY o P 1o S PSSR 92
B, JULY Qnd JUAZE ..vveeiiiieeiiieeee e e e e e e e e ataaaaaaaeaeaas 96
Chapter VI. JUdSment ............ccooiiiiiiiiiiiiii ettt ree e e eree e s e eaae e e 103
A, Entry of JUAGmMENnt.......coeiiiiiiiiiiiiiee e e e e e e e eeenns 104
B, Kinds of RelIef......coiiiiiiiiiiiiiiie ettt e e ettt e e e e e e e eetrraaaaaaeaeas 104
C. Enforcement of JUAZMENt ...........uvviiiiiiiiiiiiiiiicc e 105
D. Relief from JUdGment .........ccoooiiiiiiiiiiiiiiiee ettt et et e e e e 107

III



SUMMARY OF CONTENTS

Chapter VII. APPeal ... e e e 109
A, APPEALADIIILY ..vvviiiiiiiiice e e e e e e e e e eatrtaraaaaaeeaaas 110
B, ReVIEWADIIIEY ..coiiiiiiiiiiiee e e e e e e et r e e e e e e e eantaaes 112
ReEVIEW QUESTIONS ...uuueeeeeeeeieeeirrrrreeeeeeeeesrsssnseeeeeesssssssssssseeesssssssnsasssssssesssssasasssssssssssssansens 115

PART THREE. AUTHORITY TO ADJUDICATE

Chapter VIII. Subject-Matter Jurisdiction ................ccocceiiiiiiiiiiniiiiiiiieee e, 121
A. Introduction to Subject-Matter JUriSdiCtion ...........cooevvvrvreeeeeeieeeiiireeeeeeeeeeeereeeeeeen 122
B, State COUTES .iiiiiiiiiiiiiiiie ettt ettt e e e e st e e e e e ba e e e e ata e e e etbaeeeeatreee e nrraaeans 122
C.  Federal COoUTtS.....cciiiiiiiiiiiiieiiiiee ettt e et e e ee ettt e e e e taeeeeebbeeeeseaeeeeesseeeesssaeeesnnes 123
Chapter IX. Territorial Authority to Adjudicate...............ccccceoveiiiiiiiiennininn. 139
A. Introduction to Territorial Authority to Adjudicate .......ccceeeeeeeeeeieeeiiieieninennnnnnnnn... 140
B. Application of Current Due Process DOCEIINe .........eeeveeeeieeviineeeieeeeeeeiieeeeee e 143
C. Other Limitations on Territorial Authority to Adjudicate..........ccccceeeeeieennnnnnnnnn.n. 153
Chapter X. INOTICE ......ooviiiiiiiiiiieeee et e e e e et e e e e e e et b e e e e e e e e e eeaasasaeeas 165
A, Introduction t0 NOTICE.......cciiiiieirciiiiiieee ettt e e e et e e e e e e e strrreeeeeeeesnenraaeeeeeeeanes 166
B. Constitutional ReqUITrEmMEnNt............ccoeviiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeee e e e eeeeeeeeeeeeeees 166
C. Nonconstitutional Requirements .........cccccceeiiiiiiiiiiiiiieeeeeeeee, 168
D. Contractual Waiver of Protections.........cecciuieieeiiiiiieiiiieie et 169
Chapter XI. Procedural Incidents of Forum-Authority Doctrines .................... 171
A, Procedure for RAISINEG .......cooiiiiiiiiiieiieee e ee e e e e e e 172
B. Consequences of RAISING ....cccovvviiiiiiiiiiieeiee e e e et e e e e e ennranes 175
C. Consequences of NOt RAISING .....coooviuiveiiiiiiiiiiieeeee et 175
ReVIEW QUESTIONS .ccceeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeseeeeseessssssssssssssssssssssssssssssssssssssssssssssssasssnnss 177

PART FOUR. COMPLEX LITIGATION

Chapter XII. Preliminary Considerations.................ccccocevvviiiiiiinniiiinieeee e, 183
A, HISEOTICAL INOTE ..eeiiiiiiiciiiiieee e e e e e et e e e e e e e eeattaaaeeaaeeeens 184
B, Federal FOCUS ....cooouiiiiiiii ettt e e e et r e e e e e e eearaaes 184
AU ettt et e e e e e e e e e e e e e ——aaaaeeeeenatraaaaaaeas 185
Chapter XIII. Multiclaim Litigation ............cccccoiiiiiiiiiiiiiiiiiiii e, 187
A, CompPUISOTY JOINAET ..cccuviiiiiiiiieeceiiie e eetiee ettt e e eetre e e esbaee e e siaaeeeessbeaeeenraaesennreeas 188
B.  Permissive JOIAer.........cccoiiiiiiiiiiiie et e e et e e e e e e enraaes 190
Chapter XIV. Multiparty LitiSation.........c.ccccocoiiiiioiiiiiniiieceieee e 193
A. General Joinder ProviSIONS ........ccccvviiiiiiiiiiiiiiiiieeee et e e eeeirae e e e e e eeeearaaeeeee s 194
B.  Special JoINder DeviCes ........ccocciiiiiiiiiiieiiiiieeeiieeeeereeeeeeireeeeereee e eeveeeeeeseeeeenreeaenns 196
ReVIEW QUESTIONS ....uueeueeriiiiciiirrcnnneriieccssssssnsessscsssssennsssssssssssssonnssssssssssssssnnsssssssssssssnnanans 209

PART FIVE. GOVERNING LAW

Chapter XV. Choice OFf LAW ...........coooiiiiiiiiiiiiieeeicieee e 215
N K =Yoo ¥ 0§ o |0 =Y F T 216
B.  Constitutional LImIts .......ccoooviiiiiiiiiiiiiiiiiiiiiiiieeeieeeeeeeeeeeeee ettt ee e e e e e e eeeees 216



SUMMARY OF CONTENTS

Chapter XVI. Choice Between State and Federal Law .....................oooovvnnnnnnnn. 217
A. State Law in Federal Court: ETTe .......oouuuiiiiiiiiiiiiieeee et 218
B. Federal Law in State Court: Reverse-ETie . ...t 233
. SUIMMIATY ittt e e e e e e ettt e e e e e e e e e e aabaaesaeeaeeeeassassaaaaeeeesansssraaaaaaeanns 234
ReVIEW QUESTIONS .c.cccccirrrneeeetieeierrrsneeeeeeeesesssssnseseeeesesssssnssssssessssssssassssssessssssssassssssssssssnas 235

PART SIX. FORMER ADJUDICATION

Chapter XVII. Preliminary Considerations..............cccccccceeiiiiiiiiiiiienicc e, 241
A. Introduction to Former AdjudiCation ...........c.cccooevvivreiiieeiiieiiiieeeee e eeeeeireeee e eeeaans 242
B. Rationale of Res JUdiCata......ccceceevviiiiiiiiiiiiiiie et 244
C. Application of Res JUdiCata.......ccccuveviiiiiiiiiiiiieeeic e 245
Chapter XVIIL. Claim PrecCluSion ...........ccooooiviiiiiiiiiiiiieeie e 249
A. Requirements of Claim PrecluSion ......ccccuveiiiiiiiiiiiiieeeeee e 250
B. Exceptions to Claim Preclusion ..........ccccccoiiiiiiiiiiii 251
C.  CoUNLETCIAIIMS ..vviiiiieeiiiiiiee e e ee ettt ee e e e e ettt e e e e e e s e s etbraeeeeeeeesnnsssreeeeeessssnsssraeeaaaenans 253
Chapter XIX. Issue PrecClUuSiON ........cccccooooiiiiiiiiiiic e 255
A. Requirements of Issue Preclusion ........cccccceiiiiiiiiiiiieeeiec e 256
B. Exceptions to Issue Preclusion.........cccccoiiiiiiiiiii 256
C. MULLIPIE ISSUES . uuuuuuiitiititiiitt s nnnnnnnnnnnnnnnnnnnnnnnnnnn 257
Chapter XX. Nonordinary Judgments ..............ccccueieiviiiiieiiiiee e 259
A. Nonpersonal JUAGIMENTS............uvvvviiiiiiiiiiiiieiiieeireeeeeeeeeeeeereeeeeeerrerrrrereer—————————————————— 260
B. Noncoercive JUdgments........ccccceeeiiiiiiiiiiiiiii 260
C. Nonjudicial or Noncivil Proceedings.........cccocvvveeiiiiiiiiiiiiiieeec e eeeeiiveeeee e 260
Chapter XXI. Nonparty EffEeCtsS ........cccooiiiiiiiiiiccccccc e 263
O o o 7 1TSS U P UPPPPPRRROt 264
B SEraANGEIS e 264
Chapter XXII. Nondomestic Judgments...........cccocoeeeiiiiiiiiiiiiiiiiieiiecceeceeeeeeeeeeeeeeennn 267
A, General RULES.....ccociiiiiiiic et e e e e e e et ra e e e e e e enennns 268
B. Judgments of American Courts .......ccccoeiiiiiiiiiiiiiiiiii 268
C. Judgments of FOreign NAtIONS ......cceeeieieiiiiiii e nnnenen 269
ReVIeW QUESTIONS. ...cciiiirrrneeeiiiiiisrrcnnnntetiecsssssennsasssssssssssnnssssssssssssssnnsasssssssssnnnasasssssssssene 271
Appendix A. Answers to Review QUeSstions...........ccccceveeviiiiiniiiiiieeiiiee e 275
Appendix B. Practice Examination ..................cccooiiiiiiiiiiiiiiiiiiiice e, 287
APPENAIX C. GIOSSATY ....ooovvvviiiiiiiiiiiiieeeeeeeeeeteeeeeeee et eaeaeeeaeeeaeaeaesessssssssssssssessssreereaae 291
Appendix D. Text Correlation Chart..............ccccevvvvviiiiiiiiiiiiiiiiieeeieeeeeeeeeeeeeeeeeeeeeeeeanns 301
TABLE OF CASES....iiittttieeieeiieittee e e ettt e e e e e e ettt eeee e et ett s eesseestaaaa e esseessabaansesseeresaes 315
TABLE OF STATUTES . ..uuueieiiiettitieeeeeeeetetaeeeeseetttaaaeeesstssetaaseessttttraeeessesssstaasesseerrsnes 317
TABLE OF RULES ...cottttteeieiieeeeeeee ettt e ettt e e e e e e et e e e e e s e e et e eeeaeseaataaeeeeesereaaes 319






Table of Contents

Capsule Summary of Civil Procedure........iieierrrcrneeeiiicicnencnnnnceesecccssscnnesesssesssssens

PerSPECLIVE cueueeeeerererenerererenensresssessssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssnsne
PART ONE. GENERAL CONSIDERATIONS

Chapter 1. Civil Procedure Analyzed .................ccooooimmiiiiiiiiiiiieiee e,

A. Approaches to Civil ProCeAUIE............evvvvviviiiiiiiiiiiieiieeieeeeeeeeeeeeeeeeereeeeeeerreresseserrrerrer.

B.  Approach of OULIINE . ........vvvviiiiiiieeeeeee e e e e e ereeee e e e

1. General Considerations .....ccccceeccuirieiieeeiiriiiirieeeeeeeertrrreeeeeeeesssnnsreeeeeessssssssssseees

2. Litigating Step-DY-SteP ..ccceieiiiiiiiiei e

3. Authority to AdJUdiCAte ....ccuvvviieiiiiiiiiiiiieee et e e e e

4. Complex LItIGAtION ....uvviiiiiiiiiiiiiiiiee e ettt e e e e et e e e e e e e e atabareeaaeeeas

5. GOVEINING LAW c..uuiiiiiiiiiiiiiiiiiee e e e e ettt e e e e e e atra e e e e e e e eenanns

6. Former AdJudiCation .........cccoooiiiiiiiieiiieiiiiiieee ettt eeeir e e e e e e etarareea e e e

Chapter II. Civil Procedure Synthesized .............ccccooeviiiiiiiiiiiieeiiccieeeeeeeeeeeeeee,

A. Nature of Civil Procedure..........cccceoiiiiiiiiiiiiiiieeeciiieeee et eaaaee s

1. DefINIbION cuuiiiiiiiii e e e e e e e e e et a e e e e e e eaarrraeeas

Ao “CIVIL e et

D, “PrOCEAUTE” ..ovveiieie ettt ettt e ettt e e e e e e et e e e e e e e e etabaraaeeeeeennnens

C. Narrow FOCUS ...ccceviiiiiiie et etrrae e e e e e e eeenraae s

D 101 oL = = O P P PUPPRR

b T Y [0 7= X i 1o s RO PPPPRRN

B. Content of Civil Procedure .........cccccuiiiiiiiiiiiiiiiiee et e e eevrree e e e e e ennraaeee e e e

B I oY a1 USRS

A, AdVersary SYSTEIML ......coooiiiiiiiiii ettt e e e et ea e

D, Other POLICIES ..occooiiiiiiiiieee ettt e e etar e e e e e e eeanes

2. RULES e e e e aaaaeean

C. History of Civil Procedure ..........cccviiieiiiieieiiiieecciieeeeieee et et e e evveeeeiaaeeeeevveee s

1. EnNglish ROOES ..oooiiiiiiiiiiieiee et et e e e e eaaaaaee s

A, ComMMON LAW ....viiiiiiiiiiciiie et re e e

L R O =y o V=TSP UUU

D) T O01 0 & = S PP PUUPPUPRUPPPPPPPPPPRRt

3)  Procedure ..o

A) WL SYSTEIM coouiiiiiiiiee ettt ettt e e e e s e itararaeeeeeeas

D) FOrms of ACLION.....uuuviiirieiiiiiiiiiiiieieeeeieeeeeeeeeeeeeeeereaeeeaereereeeeeeaeeeaaaae.

4)  REIMEAIES ..uvviiiiiiiiiiiiiiiiiiiiiiiiieeeeeteeeeeereeeeereeereeraeeeaeaearara—————————————————————————.

5)  Substantive Law ........cooiiiiiiiiiiiiiiee e

(6 I o o) o] 1<) s Y= TP PUPUPRPPPPPPPPPPPPR

VII



VIII

TABLE OF CONTENTS

D B QUILY i e a e e e e et araaaaeeeaans 49

1) OXLINS . uuiiiiiiii e ettt e e e eccite e e e e e e eetr b e e e e e e e eeettbaaeeaaeeeeaattaaaaaaaeeeanneraaes 49

b2 T 01010 1 = ST 49

3)  PrOCEAULE ....vvvviiiiiiiiiiiiiiiiitiitt ettt abarebaaabasabaresasasesarararene 49

4)  ReIMEAICS e 50

5)  Substantive Law .....coooovvviiiiiiiiieee e 50

6)  PrODIemIS..ccccceieeeeeeeeeeeeeee e 50

A)  JOIMAET c.oeiiiiiiiiiiiiiiiiieieieeeeeeeeeerereeereseaaaeaerereresaaesaresarsrarsrarararsrararerares 50

b) Equitable Counterclaims and Defenses ...........cccccvvveveviireeinnennnn. 50

2. State DevelOPIEnts ....cccovveiiiiiiiieeieeeeee et 51
A, Early Period.......oooviiiiiiiiiiiiiiiiieieeeeeeeeeeeeeeeeeeeeeeeee e 51

D, Code RefOrIS . ...uuiiiiiiiiiciiiiiiiee ettt e e e e e e etaaaae e e e e e e eeaes 51

1) Field Code ..o 51

2) Subsequent Developments.........cccccviiiiiiiieeiiiiiiiieee e 51

3.  Federal Developments ..........coocciiiiiiiiiieiiiiieeeee et et e e 52
a.  Pre-Reform Period........cccccooiiiiiiiiiiiiieceeeeeeeeee e 52

b.  Rules RefOrmm .....cccviiiiiiiiiiice e et 52

1) Rules Enabling Act........ccccooeiiiiiiiii 52

2) Federal Rules of Civil Procedure..............coooevuuveeeieieeieiiiieeeee e 53

B)  STDDACH c.veeeeeeee e e raaaaeas 53

ReVIEW QUESTIONS ....uureeeeiiiieiiirrcnneteeeeccissssneeeeeescssssssnssesssssssssssnnssssssesssssssnnssssssssssssssnnasaans 55

PART TWO. LITIGATING STEP-BY-STEP

Chapter III. Preliminary Considerations.................ccccoovvvvvveiiiiiiiieiiiieeeee e 59
A, Federal FOCUS ....uuiiiiiiiiieee et e e et e e e e e e et eaeaeeeea 60
B. Selecting a Court with Authority to Adjudicate ..........cccoeveuviiiiieiiiiiiciiieeeee e, 60
1.  General Requirements........ccocuiiiiiiiiiieeiiiieeesiiee e eereeeesiree e e eiree e e e areeeeeneraeeeenenas 60

2. SPeCific ASSUIMPEIONS .cvvviiiieieieiiiiiiiiiee e e e e eeecitte e e e e e e eeeetrereeeeeeeeeetnrareeeeeeeeeeaenseees 60

A, RULE 3 e e e a e e e e e e e eanennes 61

Lo TR 2 1 L= U UUPUPN 61
Chapter IV. Pretrial..........ccoooiiiiiiiiiiic ettt ettt tae e e e vee e s e ibaa e e eeaneas 63
A, Pleading STAge.......ccciiiiiiiiiiiiee e e e e e a e e e et araaaaaeeaas 64
1. General RUIES ........viiiiiiiiiee et e et e e e e e e e etrrr e e e e e e e e e nnennns 64

a.  Purposes of P1eadings .......ccccccvvviiiiiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeee e 64

b, Form of Pleadings......cccooeieiieiiiiiiiieiieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e 65

1) Captlon..ccccoiiiiiiiiiiiiiiii 65

2)  ParagraphiS...cccociiii e 65

3) Separate Counts and Defenses.......cccccvvurrrurrunrrrereieiiiireneiiieeneneennnnnnnn. 65

4)  SIGNINE ooiiiiiiiiiiiiiiieee e eeeccee e e e e e eeet e e e e e e eet b r e e e e e e e e e etbbeeaaaeeeenaaraaes 66

5)  VerIfICatION. . .uuiiiiiiiieeiiiiieee ettt e e e et e e e e e arrreeaa s 66

c.  Contents of Pleadings .........ccoooviiuiiiiieiiiiiiiiiieiee et eeeearee e e e eeeaanes 66

1) Burden of Allegation ........cccccoeciieiiiiiiiieeiieeeecieee et e eereee e irree e 66

D) B A1) 1) 7= o el 66

3)  DEtAIl..uiuiiiiiiiiiiiii i —————————————————————————————————— 66

d. Flexibility of Pleadings ........cccoovviiiiiiiiiiiiiiiiiiiee ettt e eeeirrree e e e e e e eieennns 67

1) Alternative and Inconsistent Pleading ...........cccccceeeeiiiiiiiiieeeeeeninnns 67

2)  Multiple Claims and Parties......ccccccoeeeeiiiiiiiiiiiiiiieiiieeeeeeeeeeeeeeeeeeeeee, 67

€. GOVEIrNING AW ..ocociiiiiiiiii et e e e e e e e starrr e e e e e e s e sanennaes 67



TABLE OF CONTENTS | X

2. Stepsin Pleading Stage .......ooooviiiiiiiiiiiiiiiiee e 67
A, CompPlaing coooooeeiiiiiiiii 67

1)  Jurisdictional Allegation........cccceuviiiiieeiiiiiiiiiieeee e e 68

2)  Statement 0f CLALIM .........uvviviiiiiiiiiiiiieiiiieeeeieeeeeeeeeeeeeeeeeeeereeeeeeereeeeea—a————. 68

3) Demand for Relief.........ccccoooiiii 69

b. Defendant’s Motion and/or ANSWET ..........ccceeeeeeiiiieeicieeeeecieeeeeiieeeeerreee e 69

1) ODJECTIOMNIS c.uuuvireiiieeeeeeeire et eeeeeee e eeee e e e e e e e e e e e e e e e eraeeeens 69

Q) TYPES oo 69

b) Presentation and Walver .........cccccvvvvivveieriieieerieeeeereeereeeeeeeereeeeeenns 69

2)  Disfavored Defenses ......cc.cccoueviiieeiieieieeeceeeeee e 69

Q) TYPES oo 69

b) Presentation and Walver .........ccccccvvvvvieieiiiiieiiieieieeeeeeeeeeeeeeeeeeeennns 70

3) Defenses on the Merits.......ccccccoiiiiiiii 70

A) TYPES oo 70

b) Presentation and Walver ........ccccccvevvevveieeieeeeiieeeeeeeeeeeeeeeeeeeeeeeeenens 70

4)  Favored DefenSes ........uuuuuiuieieiiiiiiiiiieiieeieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeaeeeeeaeaeaeaens 70

Q) TYPES oo 70

b) Presentation and Walver .........cccccvvvvvvviiiiiiiiiiieieieeeeeeeeeeeeeeeeeeeeennns 71

5)  Subject-Matter Jurisdiction Defense ..........ccoovvuvveeeiiiiiiciiieeeeieeeeeenns 71

Q) YD e 71

b) Presentation and Walver .........ccccccvvvvviviiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeenenns 71

c¢.  Plaintiff’s Motion, Reply, and/or ANSWer........cccccvuveviieieiieiiieeeeeeeeeeeeieeeen 71

1) Responding to Defenses .......ccccoeeiiiiiiiiiiiiiiiiiiiiieee e 71

Q) MOLION coiiiiiiiiiiiii 71

D) REDLY i 71

2) Responding to Counterclaims..........ccceeevuiiiiiiieiiiiiiiiieeeeee e 72

Q) MOLION coiiiiiiiiiiiii 72

D) ATISWT ..eiiiiiiiiiiieeetee ettt — e ——————————————————————————————— 72

3. AMENAMENTES...ccciiiiiiiiii e e e e e e et rb e e e e e e eeartrraaeaaeeeennnnns 72
a. Amendments as a Matter of CoOUrSe .......ccoovveiririiiieeiiiiiiiiieee e 72

b.  Other AMendments......cccccceeieeciiiiiiee et e e e e e s ererrreeeeeeeenennns 72

1) WHhen ALIOWEd .. ..uuuieicc e nnann 73

2)  Special SIEUALIONS ......uvvvvirivirieiiiritirereeeeereeeeeeeeeeeeeeeeeereeerreeerreerare——————————— 73

a) Amendments to Meet Objections at Trial.......cccccoeevieeeiciireennnen. 73

b) Amendments to Conform to Evidence at Trial .......................... 73

c. Relation Back of Amendments ..........cccocveeeiiiiieiiiiiiiiieee e 73

d. Supplemental Pleadings ........c.cccooeiiiiiiiiiiiiiiiiiiiiiiee e 74

Bl DISCLOSUIE ..ottt e e e e e ee e e e e e e e e et b ra e e e e e e e e e tabaaaaaaaeaan 74
B R U o Yo =1 <Y 74
. SCOPE weveeeeeeeieeeeeeeee ettt —a———a———————————————————————————————————————————————————————————————o 74
A, Initial DISCIOSUTES .iiiiiieieiiiiiiiiee ettt e e e et e e e e e e eerrrraeeeeeeeas 74

b.  Expert INfOrmation ........cccccvviviiiiiiiiiiiiiiiieeieeeeeeeeeeeeeeeeeerereeeerereeeeeeeesreererae———. 74

C.  Pretrial DisCloSUTreS...cccccce ittt e et e e e e aae s 75

3. MECRANICS .iiiiiieiciiiiteeee ettt e e e e e et e e e e e e ettt b e e e e e e eaeattrraaaaaaeeaannens 75
TR 103 'y o PP PPPRR 75

Lo T 72 5 TeF: U o) o WP SURURUPPRPNt 75

C.  SUPPIEMENEALION ...uvviiiiiiiiiciiiiieece e 75

o B -1 et (o) o 1= SO SRR 75

€. CONTEIENCE ..iiieiiiiiiciiiee ettt e e s e e e e b e e s eatbae e e e nbaeeeennreas 75

S o] o] 1Y s 1= PP PPPUPPPPPPPPPPRt 76



TABLE OF CONTENTS

G DISCOVEIY weiiiiiieeiiiieeeee ettt e e e ettt e e e e e e ee bbb b e e e e e e eeeaatbbaaaeeaeeesastatasaseeeeeaasssbaaeaaens 76
1. General RULES ...ttt e e e e 76
a.  Purposes 0f DISCOVETY ...ccccoiiiiiiiiiiiiieeeeccciiiteee e e e ettt e e e e e eiraree e e e e e e eaaaaans 76

. SCOPE Of DISCOVETY coiiiiiiiiiiiiiieei ettt e e ettt e e e e e e eaivaae e e e e e e eeaes 76

1) General Standards .......cccccoeiiiiiiiiiii 76

A)  REIEVANICE ..ovvviviiiiiiiiiiiiiieieeeee e a———————— 76

D) PrIVIIEZE ..ouvveiiiiiiiiiiiiitii bbb —————————— 77

2)  Additional ProviSIOns .....cccceeeeeeiiiiiiiiureieeeeeeeeeiiireeeeeeeeeeeeereeeeeeeeeeeeannns 77

A)  WOTK Product ....ccovvvviiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e eeeeeeeees 77

b) Expert Information........c.ccccceooiiiiiiieeeieeeieeeiieeeeee e 77

C)  E-DISCOVEIY .uuvuvuiiiiiiiiiiiiiiiiiiiiiiiititieataaaeaeeensaeaeaenennennnnnnnnnnnes 78

d)  Other RestriCtions ..........oevvvviiiiiiiiiiiiiiiiieiieieieeieeeeeeeeeeeeeeeeeeeeeeeeeeeens 78

c.  Mechanics of DISCOVETY ....cccciiiiiiiiiiiiieeececciitieeee et e e e eearrr e e e e e e e eeaaaans 78

1) SIININE woriiiiiiiiiiiiiiie e e e ee et e e e e e eeebaa e e e e e e e eeettraaaeaeeeeeeanraaes 78

2)  Requests t0 DISCOVEY ....cccuiiiiiiiiiiiiiiiiieeee ettt 78

3)  Discovery ReSPONSES......uuuiiiiiiiiiiiiiiiiee ettt 79

a)  Supplementation........ccccceeeeiiiiiiiiiiiieieeeeeeeeeeeeeeeeeeee e 79

D)  Protective Orders.......cccoveuururuuueriiiiiiiiiiniierernnnreerenrnnnnenennnnenenn... 79

€)  SATICEIONIS .uvvvvvrurunerurerurnrnenreserssaeneeessernnnenseessesesnsesssssnsnsssesnssnnsnnssnsnnes 79

d) Procedural Incidents of Court Action .........cccccoeevvvvvveeeereeeeeeninnns 80

4)  DiISCOVErY EXPENSES ccooieeeieieeeeeeeeeeeeeeeee e 80

5)  Use of Discovery ProductS.......cccovvveiiiiiiiiiiiiieeeeeee e 80

d.  Problems of DISCOVETY ...c.cccoiiiiuiiiiiiiiieeecciieeee ettt e e e e e e 80

2. SPECIIC DOVICES ..vviiiiiiieiiiiiieee e e et e e e e e et r e e e e e e e eaaaaes 81
= T by oY== S PPN 81

1) Oral DepositiOnS .....ceiiicieiiiiiiieeeeeeeecciieeee e e et e e e e eeeitrar e e e e e e e eeeraaes 81

2)  Written DepositionsS......cccuuiiiieeiiieiiiiiiiieeeeeeeeciiiee e e e ee et e e e e e e e eeaeaans 81

3)  INLErTO@AtOrIES ...ccciiiiiiiiiiieee ettt e et e e e e araree e 81

4)  Production of Documents and Such ........ccccceeeeieiiiiiiii, 81

5) Physical and Mental EXamination ........cccccceeveveuvuveunnnrnnnreenennnennnnnnnnnnn. 82

6) Requests for AAMISSION ...cccooiiiiiiiiieieieiiieeeeeeeeeeeeeeeeeeeeeeeeeeeeee e 82

L TR 115118 0 F: 1 AU 82

D.  Pretrial ConferencCe......coooiiiiiiiiiiiiie ettt e e e e e e setrre e e e e e e e esetaraaaeeeeeesnnnnnns 83
1. PUIPOSES .o, 84
2. Procedural INCIAENES ........vvviiiiiiiieiiiiieee et e e e e 84
B OTAOT e a e e e e e —rr e e e e e e e e ettaaaaaaas 84
LD € 11 o Ty =) o= F RSP PPRPP 84
1. Provisional Remedies.......ccoociiiiiiiiiiiiiiiiiee e e 84
A, SeIZUTE Of PrOPerty....ucciiiiiiieiiiiiiieee e e e 84

1)  Procedural Incidents .........cccccoeeiviiiiiiiiiiii 85

2)  Constitutional ASPECES .ccoiveeeieieieieieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e 85

b. Injunctive Relief ... 85

1) Temporary Restraining Order..........ccccceeeeeiiiiiiiiiieeeee e e e 85

2)  Preliminary INJunction........ccccccoeieiiiiiiiiee e e e 85

2. Summary Judgment and Other Steps That Avoid Trial ........ccccccevveeeecreeeennnnenn. 85
A, SumMmAary JUdGmeEnt..........coouiiiiiiiiiiiiiieiiiiiieeeee et eeeeare e e e 86

1) AVAILADIIEY . .eeiiiiiiiiciiee e e 86

2)  StANAATd.....ccoiiiiiiiiiie e e e e e 86

3)  Procedural INCIAEntS .........cuuuvvvuiiiniiiiiiiiiiiiiiiiiieeieiiieierereeereeeeeeeeeneneenanne 86

) SUPPOTLT ettt e e eeeee e e e e e e e e e e e e eeeanaees 86

D) BUIAN i 87



TABLE OF CONTENTS | XI
4) Judgment on the Pleadings Distinguished...........ccccoceeiiiiiiiiiinnnncnn. 87
a) Relation of Rule 12(c) to Rule 12(b)(6) and to Rule 12(f) ............ 87
b) Conversion of Rule 12 MotiOns ..........evvvvvvvvvivivirieeeeeeereeeeeeeeneeeeennns 87
b. Other Steps That Avold Trial..........eveviiiiiiiiiiiiiiiiiiiiieieieereeieeeeeeeeeeeeeeeereeereaan. 87
1)  Voluntary Dismissal........ccccceiiiiiiiiiiiiiieeccceiiieeee e e 87
2)  Involuntary Dismissal..........ccccceviririviiiriieiiieieeerieieeeeeeereeeeereerereereeeeee... 88
B)  DEfAULL e 88
T B Y 11 (Y s =Y o X RSP 88
3. Masters and Magistrate Judges............cccciiii 88
LT\ ) =) PRSPPI 88
b, Magistrate JUAES.....uuuvviiiiiiiiiiiiiiiiiiiiieieeeereeeeeeeeeeeeeeeeeeerereeeeeeeaeessrserrrerarr—————. 89
Chapter V. Trial.........oooooiiiiiiiiiii e e e e e e e e e e e e e eeeanns 91
AL SCEIATIO .eiiiueiiiieciiee e ettt e e ettt e e ettt e e e ettt e e e e ta e e e e e taeeeeetaeeeeabaaeeeabbeeeeataeaeeatraeeeataeaeaanes 92
1. Plaintiff's CASE ..ooccvviiieiiiiie ettt e e e e et e e e tave e e s trr e e e sntaeeeensneeeas 92
A, Burden of Proof........c..coooiiiiiiiiiicee e 92
b.  Rules of EVIAENCe ........uvviiiiiiiiiiiiiiiiieeceeeecee e 93
2. IMIOBIOMIS euuitiiiiiee e e ettt e e eeet e e e e e e ettt e e e e e e ettt b a e e e e e e e eetaaaaaeaaaeeeeaatabrraaaaaeann 93
3. Defendant’s CaSe........ccciiiiiiiiiiiiee ettt e e et e e et r e e e e e eeeaaans 93
. IVIOBIOMIS .uuiiiiiieie e e e ettt e e e eeet e e e e e e ettt e e e e e e e e e eettbaaeeeaeeeeettaaaaaeaaeeeeaatabaaaaaaaaans 93
5. Submission Of CASE .....ccciiiiiiiiiiiiii ettt e e e eeect e e e e e eeeibrareaaeeeeeenanns 94
L TR Y o] 7T ' 1= PP PUPPRR 94
B, Jury and JUd@e .....ooooeeeeiiiiee 96
1. TrIAL DY UL ettt nnnnnnnnnnn 96
a. Formal Characteristics of @ JULY ..cccvevviiiiiieeiiiieeiicee e 96
b, Selection Of @ JULY .....coiiiiiiiieeiee e 97
c. RighttoTrial by JUrY ..o 97
1)  Sources of Jury Right .......cccccooiviiiiiiiiiiii e 97
) Trial By JUdge .ccuvviiiiiiiiiiiiiieee e 97
b) Lossof Jury Right......cccccoooiiiiiiiiiiiii e, 98
2) Meaning of Constitutional Jury Right .......c.cccccoiiiniiiiiiniiiiiiiieees 98
a)  Historical Test ...cccooiiiiiiiiiiii 98
b) Problems of Historical Test........cccccvvvivvvereiireririeieieeeeeeeeeeeeeeeeeeeennns 98
¢) Modified Historical TeSt.........cuvvvveiviiiiiiiiiiiiiiiiiieieeeeeeeeeeeeeeeeeeeeeennns 99
d. State PractiCe .....eeeiiiiiceciiiiiee ettt e e 100
2. JUAICIAl CONEIOLS ..uuvviriiiiiieeiiiiiieee e e e e et e e e e e e e etrrare e e e e e e eenrraeaeeeaans 100
A, Federal PractiCe .....ccccccccoiiiiiiiie et 100
D, State PractiCe ...ccccocciiiiiiiie et reens 101
Chapter VI, JUAZmEnt ............uuuuuiiiiiiiiiii e nnnnnnnnnes 103
A, Entry of JUAGMIENt.....oooviviiiiiiiiiiiiiiiiiiiieieieieeeeeeeeeeeeeeeeeeee e eeveeeeeeeseeeaesesaesaesrassrararaeaaes 104
B, Kinds of Relief.....cociiiiiiiiiiiie ettt e e e e et e e e e e e e e nerrraaaeaaeaens 104
1. Coercive Relief. ... e 104
A, Legal Relief ... 104
1) DAIMAZES..ccicciiiiiiieee ettt e e e e ettt e e e e e e e nbraaaeas 104
2)  Restoration of Property......cccccccocciieiiiiiieieiiiieeeciieeeeciiee e 104
B)  COSES it 105
b.  Equitable Relief.........ccoiiiiiiiiiiiiiee et 105
2. Declaratory Relief ...ttt 105
a. Actions for Declaratory Judgment ..........ccccccvvviiiieiiiiiciiiiiieeee e, 105

b. Declarative Effects of Other Judgments...........ccoeeuvviiiiiiiiiiiiiiiiieeeeeeens 105



XII

TABLE OF CONTENTS

C. Enforcement of JUAZMENt ..........coooiiiiiiiiiiiiiiiiiieee et 105

1. Legal Coercive Relief ........c..ovviiiiiiiii et 105

A, DISCOVETY .uuiiiiiiiie ittt e e e et e e e e e e e etab e e e e e e e e eatabaeaaaaeeeenaraaes 106

LT ) 1t U o) s N 106

c. Supplementary Proceedings .......cccccceeeieeeiiiiiiiiiie e 106

2. Equitable Coercive Relief ..........ccooiviiiiiiiiiiiiieeeee e 106

T 03 A0 1 07) o =) 4o} ) AR 106

b.  Criminal ContempPt ......coovvvveiiiiiiiieiieeeeee e e 107

c. Other Enforcement TOOLS.........ccooeuiiiiiiiiiiieeiiiiee et 107

D. Relief from JUd@mEnt ...........cooviiririiiieiieeeieeeee e e ee e e e 107

Chapter VII. Appeal.........ocoiiiiiiiiiiiee ettt e e e e e aaaaaaee s 109

A, APPEALADIIIEY ..vviiiiiiiiic e e e e e tr e e e e earae e e e aaeeas 110

1. Routes to Court of APpPeals .....cccceiecuiiiiiiiiiiiiecieee e 110

A, FINAl DECISIONS .oovviiiiiiiiiiiiiiieieeeeeeeeeeeeeeeee ettt e ee e e e eeeeeeeeeeaeaeaeeees 110

1) Collateral Order Doctrine ..........cccccoeeiiiiiiiiiiiiiiieeeeeeeeee, 110

2)  Ad HoC APPTroach ......coooiiiiiiiiiiiieeeeeee e e 111

3)  RULE B4(D) wevvveeiiiiiiiiiiiieiiiiie bt —————————————————— 111

b.  Interlocutory DeCISIONS ......uvveiiiiiiiiiiiiiieeeeeeeecciieeee e e e et e e e e eeavaaeee s 111

1) 28 U.S.C. § 1292(2) couvveeeeereieeeeieee ettt et eeae e e eetveee e 111

b2 B\ F: 1 Ve F= 111U =S 111

3) 28 U.S.C. § 1292(D) .eeeeierieeeeiieeeeeieee ettt e e e e e vr e e e 112

4) 28 TU.S.C. §1292(E) uvreeeeeriieeeeriee ettt e e e e vve e e e 112

2. Routes to SUPreme COUL ...ooooeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e 112

TR 075 v (0) 8 s RO PPPPPUPUPPPPINt 112

[T O7=) 1 T cT= K o) s WS 112

B, ReVIEWADIIIEY cocoiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeee s 112

1. Standards of ReVIEW ......ccccciiiiiiiii 112

a. Nondeferential ReVIEW ...........oovvvviiiiiiiiiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeees 113

Lo T\ T s | T 1=l 2 1= 113

1) Clearly Erroneous Test ......cccccviiiirciiiiiiiiiie ettt eeivee e 113

2)  Abuse of Discretion Test .oooovveveeieeiiiiiiiiiieeieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee 113

c. Highly Restricted ReVIEW .........uvuuriviriiiiiiiiiiiiiiiiiiiiiireieineseeeenneeennnnnnnnnennnnn. 113

2. Appellate ProCedure......cooooeeeiiieiiieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e 113

A, Court Of APPEALS ..ccoiviiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeeeeeee s 113

. SUPTEME COULL cooeeeeieieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e e 114

Cr Y S uuuuuuuuuuuruuutuuutrtutututar e r————————————————————————————————————————————_——————————————————ntrrrrnrnn 114

ReVIEW QUESTIONS . ..uueeeeeieiieiiirrrneeteeeecesisssnneeeeeescsssssnnssessssssssssnnsssassssssssssnnssssssssssssssnnsans 115
PART THREE. AUTHORITY TO ADJUDICATE

Chapter VIII. Subject-Matter Jurisdiction ..............cccocceiiiiiiieininiiiiiieeee e, 121

A. Introduction to Subject-Matter JUurisdiCtion ...........ccoevvvvreeeeeeeiiiiiiiiieeeeee e 122

1. Ends .o 122

2 M BAIIS e e e e e e e e e e e aaaaaaaaas 122

B, StAte COUES covveiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeeee ettt 122

1. General Versus Limited Jurisdiction..........cccccccoiiiiiiiiiiiiiiieeeee, 122

2. Exclusive Versus Concurrent JUrisdiCtion .......ccccceeeeeieieeiieieiiieieieeeneeeeeeeeeeeeeenn. 122

C. Federal CoUurts....ooiiiiiiiiiiiiiii 123

1. Federal QUESEIONS ......ccoooiiiiiiiiiiiiiiiiieeeeeee e 125

a.  Constitutional ProviSion ...........oveoiiiiiiiiiiiiiieecceeeeeeeee e 125



TABLE OF CONTENTS | XIIT

b, Statutory ProviSIONS .........ccooiiiiiiiiiiiii it e et eeiiirre e e e e e e 125
1) 28 U.S.C. § 1831 oot e 125

a) Adequate Federal Element .................cooooo 126

b) Well-Pleaded Complaint Rule...........ccccevvvvviiviiiiiiiiiiiiiieeieeeeeenene, 126

¢) Substantiality Rule ........cccooiiiiiiiiiiiceeeee e, 126

2)  SPeCial StAtULES ...coiiiirieieeee e 126

2. Diversity of CitiZenShip .....ccooiiiviiiiiiiiiiiiiieee e 127
a.  Constitutional Provision .........cccccccciiiiiiiiiieiiiiiee ettt 127
b, Statutory PrOVISIONS ......c..cciiiiiiiiiiieeeieeeceeeeee et eeeerree e e e eeeaans 127
1) 28 U.S.C. § 1332(8) cvveeeeeurreeeeiriieeeiiieeeecireeeesiree e e ree e e e vee e e sereee e eneas 127

a)  Complete DIVerSity.......coooovviveiiiiiiieeiiieeeeeee e 127

b) Realignment of Parties.........cccooviieiiiiiiiiiiiiiiecee e 127

¢) Devices to Create JUurisdiCtion ...........eeevvvvvvivieeevereeeeeeeeeeeeeeeeeeennns 128

d) Devices to Defeat Jurisdiction ..........ccccceeiiiiiiiii 128

e) Meaning of Citizenship ......cccccceeiiiiiiiiiiiiieiccceeceee e, 128

f)  Exceptions to 28 U.S.C. § 1332(a)...cccccurrrrieieeeiiriiiieeeeeeeecrnnenn. 129

2) 28 U.S.C. § 1835 ittt et e 129

3) 28 U.S.C.§ 1869 .ot e etra e e 129

4) 28 U.S.C. § 1332(A) ceeecuriieeeiriieeeirieeeeieee et ere e e e are e e aaree e 130

c.  Jurisdictional AMOUNT ......ccuvviiiiiiiiiiiiiee e 130
1) TesSt APPLIE ...uueniiiccc e nann 130

a) Interest and Costs ......ccccceeviiiiiiiiiiiii 131

b) Injunctive and Declaratory Relief ..........cccccoeviiiiiiiiiiiiiiiiiiiiinn, 131

¢) Collateral and Future Effects ........cccccoviieiiiiiiiiiiiiiiieeieeeeiee, 131

d) Viewpoint for Valuation ............ccccoeeeiiiiiieiiiiiiiiiiiiiieee e, 131

€)  Costs SANCHION ...cooevviiiiiiiiiiiii 131

2)  Aggregation of Claims.........ccoeeiiiiiiiiiiiiiiiiiiieee e 132

a) Claims Between Same Parties.............ccccccco 132

b) Claims Involving Different Parties ..........ccccccvvvvvvvvvvvvvvereeeeeennnn, 132

c) A Better APProach..........eviviiviiiiiiiiiiiiiiiieieieieeeeeeeeeeeeeeeeeeeaaas 132

3)  Counterclalms.........ccccoeeviiiiiiiiiii 132

3. ReMOVAL...ooiiiiiic e e e e e et aaaaeeaaas 133
A, General RUIES ... 133
b.  Removable ACLIONS ....uviiiiiiiieiiiiiiiieee ettt e e e eeeetarr e e e e e eeeanns 133
1) Nonremovability Statutes........cccoovvieiiiiiiiiiiiiiiieeceeecceeee e, 134

2)  Diversity of CitiZenShip ......cccceeveiiiieiiiiieeiiiiie e 134

c¢. Joinder of Nonremovable Claim........c.cccccoeeeeiiiiiiniiiiiieieeeeiiiieeeee e 134
d. Removal Procedure ........cccccceeiiiiiiiiiiiiiiie e 134
1) Defendants’ StePS.....ccccvviiiiiiiiiiiiiiiiieee e 134

2)  JUAICIAL SEEPS..evvviiiiiriiiiiiiiiiieieeeeteeteeeeeeeeeeeeeeeereereereaeaeerarrra—————————————————— 134

4. Supplemental JULISAICTION ......cvvvviiiiiiiiiiiiiiiiiieeieeeeeeeeeeeeeeeeeeeeeeereeerereererreeeaea—————— 135
a. Pendent JUriSAICTION ........uvviiiiiiieiiiiiiiee e et e e e e 135
1) General RUle.... ... 135

A) POWET .o 135

Lo) I D F5T6a =] (o) s WU UPPPPPUPUPPPPPPPPRt 136

2)  Pendent Parties ........ccccccviviiiiiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeaaaraaaaa——. 136

3) Venue and Territorial JUrisdiction .........cccoovveeeeeiiiiiiiiiiieeieeeeeeeviiine. 136

b.  Ancillary JUriSAICtION .....ccccvviieiiiiieeeiiieeeecieee et e e e e e e revreeeesbveeeeerreeeas 136
1) General RUl.........ooooiiiiiiiiiiiii e 136

A) Theory .ooeeiieeii 137

D) PrACEICE..uuuviiiiiiiiiiieieeeeteeeteeeee et ———————————— 137

2)  Ancillary Parties.......cccoeiiiiiiiiciiiieiee e 137



XIV

TABLE OF CONTENTS

3) Venue and Territorial Jurisdiction ..........ccccceevvvevvuvereeerenneeeeeeeneennnnnns 138

c. Synthesis: Supplemental Jurisdiction ..........cccceeeeeeieiiiiiieeeeeiieiieeeee e 138

d. Role of Discretion in Jurisdiction ........ccccuvveeeeeeeiiiiiiiieeee et e e e e 138
Chapter IX. Territorial Authority to Adjudicate...............cccooooevvvvinneeeiieiieennnnn. 139
A. Introduction to Territorial Authority to Adjudicate ..........cccoeeevvriiiiieeiiiiiiiiiieeeeeen, 140
1. Territorial Jurisdiction and VENUE .........ccccceeeeeviiiiiiiiieiiciiieee et 140
a.  Territorial JUriSAiCtiON .......ccccuviiiiiiiiiiiiiiieee et e e e e 140

D VBIUE ot e e e e et a e e e e e et tbaraaaaas 140

2. Current Due Process DOCtIINe..........veeeiiiiiiiiiiiiiiieeeeeeciiieee et 140
a. Categorization—Introductory Definitions.........cccoevveeriiieeiiiiineeeeeeeeeeennns 140

1) InPersonam.........cccccccociiiiiiiiiiiiiiiiii, 140

2) TN R 141

a) Pure In Rem ..ot 141

b)  Jurisdiction OVer Status .......ccccceeeeeieiiiiirenrireeiirrrenrneeennerenneennane.. 141

3)  Quasi INn Rem .......uuuuiiiiiiiiiiiiiiii vt aareeaeeraraennana 141

) SUDLYPE OMNE.coiiiiiiiiiiiiiiee e e 141

D) SUDEYPE TWO.cooiiiiiiiieeeeeeee e 141

b. Jurisdictional Tests—Introductory Definitions ..........ccccovveeeeeeencinnnnneen... 142

1) PO T ettt a e 142

2)  Unreasonableness. ..o 142

3.  Future Due Process DOCEIINE ........ceiieeeereiiiiiiiieeeecciiieeee e eerrree e e e e eeenranee s 142
A, JUrisdictional TeSt......uuiiiiiiiiiciiiiiee e e e e e e e e e 143

D, Cat@OTIZATION ..uuvvvvriiriiieiiritiiiitiueatateteeeeaeerararerararareraaarerararararerarararnrrenrnennnnes 143

C.  The Mullame CaASe........ccuveeeeeeeeeeiiriieieeeeeeeccrieeeeeeeeesearreeeeeesesssnnsseeeeesennnes 143

B. Application of Current Due Process DoCtIiNe .......c...eeeveviiieviiuneeeieeeeeeeiieeeeeeeeeeeeinns 143
1. In Personam ..o, 143
A, Modern ANalySIS....coouiiiiiiiiiiiiiiiiie e e e eea e e e e etaaaes 144

b.  Scope of JUriSAICEION ....ccccvvviiiiiiiiiiiiiiiiieee e 145

1)  General Jurisdiction........cccceviiiiiiiiiiiiiiiii 145

Q) PIrESEIICE .oooviiiiiieeiieeeee e 145

Lo) T 163 s o BTt 1 1< S 145

T T §'s TeTo) 4 010 =1 (o) s WU 146

d) Principal Place of BUSINESS ........ccovvvveiviiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeees 146

2)  Specific JUrISAICTION oooeeeieeeeeeeeeeeeeeeeeeeeeeeeeee e 147

L) B 0703 s 1=123 s L AR PUPPURURTPPRPPPRt 147

b)  State-Directed ACES.....cooviviiiiurriiiiiiiiiiiiiiiir i ———— 148

b2 § o 2= s DU PRPURRUROY 149
A, PUre IN Rttt e e e e e e e e e e ae s 150

1)  Scope of JUriSAICtION . .....cceiiuriiiieeeeieeciiiieee e e e e e 150

2)  Problem of SCIZUTE......ccoooviiieiiiiieiieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e 150

b.  Jurisdiction OVEr StAtUS ........ccciiiiiiiiiiiiiiee et eeecree e e e eeeavane e 150

3. QUASIIN ReMi.ccoiiiiiiiic e 150
A, SUDEYPE OME coeiiiiiiiiiieieee e e e et e e e e et a e e e e e e e enanaaes 150

1)  Scope of JULISAICTION........ccoiiiiiiiiiiiiiiiieee 151

2)  Problem of Reiflcation ......oooeeeeeiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee 151

Lo TR 11 o107 o TSI 2 ST U UUPRPP 151

1)  Scope of JULISAICTION........ccoeeiiiiiiiiiiiiiieeee 151

2) Problem of Categorization........cccccccuvviiieeeeeiiiciiiiieeeeeeecirreee e e e e eieinnns 152

C. Other Limitations on Territorial Authority to Adjudicate.........ccccueveeevieiencineennnnns 153
1. Limits on State Trial CoUrtS ........cooiiiiiiviiiiiiiiiiiiiiiieee e e 153
A, Federal Law ...ttt 153



TABLE OF CONTENTS | XV

1)  Federal Constitutlon ... ..cceeeeeeeee e 153

a) First Amendment .......ccccooooiiiiiiiiii 153

b)  Commerce CLAUSE .......uuuvuviriviiieiieieeieeieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeaea—.. 154

2)  Federal StatUtes ...ttt 154

3) Other Federal Law .......ccccccooiiiii 154

. International Law .......cccooiiiiiiiiiiiciiecc e 154

C. SEALE LW c.eiiiiiiiiie e e e e erre e eeens 154

1)  State ConstitUtIONS ....cccvveiiieeiieeiiiieeeeee e e e et 154

2)  Long-Arm StAtULES ...c.uvvveiiiiiiieeiiieeeee e 154

3) Other Doctrines of Self-Restraint........cccccccoeoevvvvvineeeieeeeeiiiiireeeeeeen. 155

a) FraudorForce........ooooooooiiii 155

D) IMMUNIEY eevviiiiiiiieeccieee e e e e e e e 156

¢) Forum Non Conveniens.........ccccccevvvvvveveeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeens 156

d) Door-Closing Statutes ......cccvveeeeeeeieiiiiiiieeeee e 156

4)  Venue ReStriCtIONS .......uuiuieieieiiiiiiiiiiieieieeieeeeeeeeeeeeeeeeeeeeeeseeeeeeeeeerereeea.. 157

a)  Venue Statutes .....ccoooviviiiiiiiiii 157

D) LoCal ACEIONS ..cccviiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeee et 157

¢) Territorial Jurisdiction Versus Venue ........cccccvvvvvevvvvvvvevvvevnnnns 157

d. Agreements Among Parties...........cccccccoiiiii 157

2.  Limits on Federal District CoOUrts.......ccoouviiiiiiiiiiciiiieiee e eeirreee e 158
A, Federal Law ...ttt e e e a e e e e 158

1) Federal ConstitutlOn ......ccceeeeeeeeiiiiiiieieeceeecceee e 158

Q) POWRT oottt 158

D)  UnreasonablenesSsS..........uuueeeueeeeeieeeieiieeieieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeaea. 158

¢) Other Constitutional Provisions...........cccccccceveiiiiiiieeeeeeeecnnnnneen. 158

2) Jurisdictional Statutes and Rules.........cccevvvvvvviviiiviiiiiiiiiiieieiieveeeeenns 158

a)  Service of Process .....ccccoovviiiiiiii 159

b)  Structure of Service Provisions ..........cccccevevvveeeveeeeeeeeeeeeeeeeeeeneenns 159

¢) Territorial Jurisdiction Under Service Provisions .................... 160

d)  SUMMATY ..o 160

3) Other Doctrines of Self-Restraint......................cocoooool. 161

a) Fraudor Force .......ccccocooiiiiiii 161

Lo) T 5558 o 1V E o 1 vy AP OPUPPPPPUPUPPPPPPPPPRt 161

¢)  Forum Non Conveniens.........ccccceeeereieeeeeiieeeeniieeeeesireeesesnneeeennns 161

4)  Venue RestriCtions ......cccceieiiieiiiiiiiieee et 161

a) General Venue Statute........ccccceeeieeeeiiiiiiiiiiiiieciiieeeee e, 161

b) Special Venue Statutes ......ccccceeecvieeeeiiiieeeiiiiee e 162

c¢) Territorial Jurisdiction Versus Venue ..........cccceeeeecveeeencnveeenns 162

5)  Transfer of VENUE .........ccoooviiiiiiiiiiiiieeeccieeeeeeeeeeeeee e 163

a) 28 U.S.C. § 1404(8) covveeeeeriieeeeieee ettt e 163

b) 28 U.S.C. § 1406(Q) .eeceeurieieeiiieeeeiiiee ettt et e e eevre e e 163

C)  ChoiCe Of LAW ..ccovvviiiiiiiiiiiiieieeieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeevavaeaveaaeaees 163

b.  International Law ......ccccccceiiiiiiiiiiiic e et 164

C. StALE AW aiiiiiiiiiiiieec e e e et e e e e e e ataraaaes 164

d. Agreements Among Parties.......cccccciiiiiiiiiiiiiiiiiieiee e 164
Chapter X. NOTICE ......coooiiiiiiiiee ettt e e e et r e e e e e e e e ttbraeeeeeeesnersraaaeaaaaans 165
A, Introduction t0 NOTICE........cciiiiiiiiiiee ettt e e e e e e e et rr e e e e e e e s seaabaraeeeeseesnsenns 166
B. Constitutional Requirement..........ccccccooiiiiiiiiiiiiiiiiii 166
1. General RULe......coccuiiiiiiiiii ettt e 166
2. Notice Before Seizing Property ........cccoieieciiieieciiieeeriiee e esiveeeesvveeeevvee e 166

A, Leading CaSeS.....cccccuiiiiiiiiiieeeiiee ettt e e e et e e e eerae e e eneas 166



TABLE OF CONTENTS

.o General Rule. ... 167

€. Other APPIICATIONS ..uuuvuueeiriiiiiiiiiiiiiiiiiiiiiiitarerrraraareraaaaa—a—————————————————————— 167

1) Seizure for Jurisdictional Purposes ........cccccoceviiiiiiiii 167

2)  Post-Judgment SEIZUTE ..........cccoeviiiiiiiieeeeeiiiiiieee e eeeciieee e e e e e eiiaans 167

C. Nonconstitutional Requirements ........ccccceeeiiiiiiiiiiiiiiiiie 168
1. MAanner Of SEIVICE ......ceieiciiiieeciiieeceiiee e eetee e eette e e ertte e e e srteeeeraeeeeebaeeeennraeeeenenes 168

a. Serving INdividuals ........coiieeiiiiiiiiiicieeceee e 168

b. Serving Corporations and Unincorporated Associations...........c.cceeenneee. 168

c.  Serving Other Defendants........cccoveeiiiiiieeiiiieeiiiee e 168

A, ServICE TaACLICS ...uvvvieeiiiiieeeiitee ettt ettt e e et e e etre e e e e treeeesearaeeesnnreeaenns 168

2.  Technical Requirements of SEIVICE ..........cooevvueeeieeeeeeiiiiieeeee e e eeeeeeienns 169

D. Contractual Waiver of ProteCtionsS..........uuuuuururururireiiieiiriiiiieiieieiersresiierereeee.———— 169
Chapter XI. Procedural Incidents of Forum-Authority Doctrines .................... 171
A, Procedure for RAISINEG .......cooviiiiiiiiiieiieie et eeeeee e e e e e e e eens 172
1.  Subject-Matter JUrisdiCtion.........ccceeeiiiiiiiiiiiieeeeeeeeeeeeee 172

A, PLeAding ..ouvviiiiiiiic e e e e 172

D, Challenging......cc..ooeiiiiiiiiiiiiieeee e e et e et 172

2. Territorial Authority to Adjudicate and Notice .........ccocvveeieieiiiiiiiiiiieeeeeeciins 172

A, SPECIAl APPEATANCE ....eeeeiiieeiiiiiiieeeeeeeecitte e e e e eeetre e e e e e eeeaarareeeeeeeeeeraaeees 172

1) Availability....coooiiiiiiiie e 172

a) Appearance Treated as Waiver........ccccccevvvvvveieiiieieeeeeeeeeeeeeeeeeenens 172

b) Defense on Merits Treated as Waiver .......ccccceeeeeeeeeevivveeeeeeeeenn. 172

¢) Interlocutory Appeal AIowed .......cccoeeuurvrrrnrnrninniininiiniinreneennnnnn 173

d) Defense on Merits and Final Appeal Allowed...............ccoeennne. 173

2)  PrOCEAUIE ..o 173

b.  Limited APDPEATAINICE .....uuuuvverrrrrirrrierrieireeeatererererrrnrnreeerrrarerrrera.aa.———————————— 173

1) Availability.....oooiiiiiiiiiec e 174

) General Rule ... 174

b)  Effect of SAQffer ... oviiiiiiiiieee et 174

€)  EfFECt Of EFie.uuuueeeiiiiiiiiiiiiiieee e 174

b2 I o o eT<Ye AU U 175

B. Consequences of RAISING .......coovvviiiiiiiiiiiiiiiiiieieeiieeeeeeeeeeeeeeeeeeeeeeeee e e e e eeeeeeeeeeeees 175
1.  Subject-Matter JUrisSdiCtion..........cooeeeeiiiiiiiiiiieeeeeeeeeeee 175

2.  Territorial Authority to Adjudicate and Notice .......cccceeeeeeeiiiiiiiiieiieeeeenennnnnn... 175

C. Consequences of Not RAISING .....cooooviiiiiiiiiiiiiiieeeee, 175
1. Litigated ACTION......cccoiiiiiiiiiiii 175

a.  Subject-Matter JUriSdiCtion..........ccciiiiiiiiiieieeeieeiiiiiieeeeeeeeeciiiree e e e eeeeiiaees 175

b. Territorial Authority to Adjudicate and Notice..........cccvuvvveeeeeeeeiicnnnnnnen... 176

2. Complete Default .......cccccuiiiiiiiiiieeiiie e 176

a.  Subject-Matter JUriSdiCtion..........ccceiiiiiiiiieieeeieeiiiiiieeee e eeecciree e e e eeeeeianns 176

b. Territorial Authority to Adjudicate and Notice..........ccevuvvvereeeeeeiicnnnnnenn... 176

ReVIEW QUESTIONS ....uueeeeeiiiiiciirrrcnnnerieeccssssssnneesssssssssenassssssesssssnnasssssssssssssnnassssssssssssnnnsans 177

PART FOUR. COMPLEX LITIGATION

Chapter XII. Preliminary Considerations.............ccccccoeeviieinciiieeiciiee e ceieee e, 183
A, HISEOTICAL INOTE .uvviiiiiiiciiiiieee ettt e e e e e ttrr e e e e e e e e e aettbaeeeeeeeesssessasaaeaeeeanes 184
1. CommOn LW ...cccuiiiiiiiii ittt e et e e e ettt a e e e e e e eaans 184
2. B QUILY ceeeiiii e e e e e e ettt e e e e e e e ettt bbraaaeeeeaanrnans 184

3. Code APPIOACK.....utuiiiiiiiiiiiiiitititittt e ——————————————————————————————————————— 184



TABLE OF CONTENTS | XVII1

4. MoOdern APPIOACK .....cuvviiieiiiiiiiiiiiiieeeeeeeeeeeeeeee et ————————————————— 184

B, Federal FOCUS .....uuiiiiiiiiieeee ettt ettt e e e et a e e e e e e e eattbareaaaeeean 184
1. GOVEIrNING LAW ..ocoiiiiiiiiiiiiiic et e e e e et e e e e e e e e eaaararaeeas 184

2. Federal Joinder RUles.........coocuiiiiiiiiiiiiee e 184

3. Jurisdiction and VENUE.......cccuvviiiiiiiiiiiiiiieee ettt e e e e etvrra e e e e e 184

. AU cutiiii et ettt e e et e e e e e e b e e e e bb e e e e bbaeeeaabbteeeabbeeeeatraeeearraeeeannres 185
1. Defenses of Nonjoinder and MisjoInder..............cooeevvvveeeeeeeeeiiiiireeeeeeeeeeenneeeen 185

A, NONJOINAET .coeeeeieeeeeeee e 185

D MISJOIIAET .ovvvvviiiiiiiiiiieieeeeeeeeeeeeeeeeeeeereeeeeseeeaeseeesesssessssssssssssssssssssssssessssrresnree 185

2. Judicial Power to Combine and Divide........ccccecvviieeciiieieiiieeeciieee e 185

a.  Expanding the Case ......ccooeeiiiiiiiiiiiieeiic e 185

b.  Contracting the CaASE .........ccoviiiiiiiiiieiiecciireeee et e e eeiiarree e e e e e eaaens 186
Chapter XIII. Multiclaim Litigation ...........cccccccccoiiiiiiiiiiiiieeeeee e 187
A, CompPulSOry JOIMAET .......covvvviiiiiiiiiiiiiieieieeieeeeeeeeeerereereeeeeeaerereeeerrrersesrrearsarrrrrraa——————————— 188
1. Claim PrecClusSIon ..... .. . e it nnnnnnnnnn 188

a.  Transactional VIEW .......ccccciiiiiiiiiiiiiiiie et 188

D, Pleading ....ouvviiiiiieiiieee e e e e e e e e e e 188

2. Compulsory Counterclaims ........cccceeecvreeeieiiieeniiieeeecireeeesireeeesereeeesnsrreeesnsnneeens 188

a. Same Transaction 0r OCCUITENCE ........cceeeeeeiirrrieeeeeeeeiiiiireeeeeeeeeeeirrreeaaeens 188

D, EXCEPEIONS . ..ttiiiiii ettt ettt e e e e e r e e e e e e e atrbaeaaaeeeeeeaaes 189

1) INO Pleading.. ... naan 189

2) Unavailable Counterclaimi ...........ccccevvvvvvvieeeeeereeerieeerereeereeeeeeeeeereeeeee. 189

3) Additional Party .........ccccoooiiiii 189

4)  Another Pending ACtION ...........cvvvivivivieiiiiieieieieieeeeeeeeeeeeeeeeeeereerereeerea. 189

5)  Nonpersonal ACtION ..........cccceevviiiiiiiiiii 189

C. Pleading ... 189

A, StAte PractiCe ...uueeeeiiiiiiiiiiiiiee e e 190

B.  Permissive JOINAer ......ccovviiiiiiiiiiiiiiiieee ettt e e et aaa e 190
1. Parallel ClaimiS......coooiiiiiiiiiii e e et e e e e e et e e e e e e e e e eaarareeeas 190

2. Permissive CoUNterclallmiS . ....cocivveiiiiieeiiiiiiiieeeeeeeeciiiee e e e eeeeireeee e e e e e eeeiarrreeeeeeenn 190

3. CTOSSCLAIINIS ...cciiiiiiiieeee ettt ettt e e e e e ettt e e e e e e e e e e aaea e e e e e e e e tabaaaaaaaeeas 190

a. Required Relationship .......ccccooiiiiiiiii 190

b.  Judicial COnStIUCTION ......vvvvviriviririiiiieeeirereeereeereeeeeerreeeeeeerererereeeereeeerear——————— 190

C. Pleading ..o 191
Chapter XIV. Multiparty LitiSation..........ccccccceiiiiiiiiiiiiiiccciiec e 193
A.  General JoINder PrOVISIONS ...........uuvviviiiiiiieeiiieiirerereeeeereeeeereeerereerrerereerrrrrerrre—————————. 194
1. CompulSory JOINAET ......uuuuuuueiiiiiii e nnnnnnnn 194

a.  Necessary Parties.....cociiiii 194

b.  Indispensable Parti€s.........cccccveeieirieieieieieirieeeeeeeeeeeeeeeeeeeerereseersseseesrerree. 194

T o ool Yo LD N < SO UUP 194

1) Reali@nmient. ..o e 195

2)  Involuntary Plaintiff ...........c.cccooeiiiiiiiiiiieeeeee e 195

2. PermiSSiVe JOINAET.......cuuiiiiiiiiiiiiiiiiiiieieieeeeeeereeererereeererereseeesesrarrsssrererrarre——————————.. 195

A, RULE 20 i e e a e e e e e 195

b.  Real Party in INterest ....cccivveecciiiiiiiieeeeiiee et e e e 195

1) Representative Parties.....ccccccueeeiiiiiiiiiiiiiiiiieeeee et 195

2)  PrOCEAUIE ..ovvvvvieiiiiiiieiieieeeeeeeee et ae et aaeeseeasaseseenaees 196

LT 07 Y- U 1 AU PP UUPR 196

1) GOVErning Law ......ccooieiiiiiiiiie et e et e e e e e 196

2)  PrOCEAULE ...uuviviiiiee et e ae s 196



XVIII I TABLE OF CONTENTS

B.  Special Joinder DEVICES ........oovvviiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee s 196
1. Impleader....ooiiiiiiiiiii 196
a. Third-Party Plaintiffs .........cccooiiiiiiiiiii e 197

b. Third-Party Defendants........ccccccoeieiiiiiiiiiiiiiiiiieeee e 197

C. Pleading c.ccceeiiiiiiiiieeee e 197

1) Pleading by Third-Party Plaintiff................cccooiiiiiiiiiiiiii e, 197

2) Pleading by Third-Party Defendant.............cccceoveiiieeecieieenciiee e, 197

3) Pleading by Original Plaintiff................ccoovviiiiiiiiiiiieeee e, 197

Yo IR VAo Y F Te] o T o Y= § o WP PP PR P UU PP PPPPPPUPUPPPPIRt 198

D7 s U =) 4 o) (oY= Ve (<) U U U TR 198
A, PrOCEAUTE ...vviiiiii e e e et e e e e e e et e e e e e e e e nnnnnes 198

1) FIrSt StaZe..ciiiiiiiiiiieee e e e e 198

2)  SECONA SEAZE c.uuvviiiiiiie ettt e e e e et e e e e e e eaeaaaes 198

b. Kinds of Interpleader..........ccccooooviiiiiiiiiiiiiieeiee e 198

1) Rule Interpleader .......cccoooeiiiiiiiiiiiiiecieeee e 198

2) Statutory Interpleader ........ccccccoeeiiiiiiiiiiiiiiiieee e 199

B B O] F: 111 Vet o) o SR 199
A, ReQUITEMENTS.....cooiiiiiiiiiiiiiiieieeeeeeeeeeeeeeeeeeeeee ettt e e e ee e e e e e e e e eeaeaeeees 200

1) Rule 23(a) e 200

2)  RUIE 23(10) ceeeiiiiiee et 200

3) Defendant-Class ACLIONS ........coovvveeeeeeeieeeieeeeeeeeeeeeeeeeee e eeeeareeeeeens 201

4) Actions Relating to Unincorporated Associations ..........cccccceeeeeennnnn.. 201

5)  Jurisdiction and VENUE .......cccccueeeevevrriuieriiiieieeiiiieriieeeessessassseenneanennn... 201

a)  General APProach .......cccccioeeiiiiiiiiiie e 201

b)  Jurisdictional AmoOUunt.......cccoeeeiiiiiiiiiiiiiiiiee 201

C)  CAFA e 201

d) Territorial JUriSAICEION . ......uvvivirieieiriiiiiiireeererererreerererererererareaa——.. 202

D, MECRANICS ..ot 202

1) Certiflcation ........ccooeiiiiiiiiiiiii 202

a) Statute of Limitations .........cevvvveiiiiiiiiiiiiiiiieiieeeeeeeeeeeeeeeeeeeeeeeeeeees 202

b) Limited Class Treatment .........ccccceveviiiviiunrernnnrnennnrnnnnnnnrnnnennnnnnn 202

C)  APPEalability ........uuuiuiuiiiiiiiiiiiiiiiiii i —————————————— 202

2)  Special Provisions for 23(0)(3) AcCtionS.....ccccceeeeeeeeeeeeeeieieieeeieiieeeeeeennn. 203

a) Notice of Class ACLION........cooveiiiiiiieiiieiciiiiieee e e eeeeiians 203

b) Appearance Through Counsel........ccccccoeevireeiiiiieeniiieeeeiiee e 203

€)  OPING OUL coeiiiiieeiiiee e e e e e e e e e e e e eeaeas 203

3) Orders in Conduct of ACLIONS ....cccuvvvviieeieeiiiiiiiieee e 203

€. TermMINATION ..vvviiiiiiiieeiiiiieeee ettt e eeecr e e e e e eetra e e e e e eeeanvrreeeeeeeenans 203

1) Dismissal or COMPTOMISE ..eeeercurrrrereiiireerieieeeeeirreeeeereeeeesrreeeesssseeesanns 203

A)  INOTICE..oeiiiiiiiiiieieeeeeeeeeeeeeeeeeeeeee et e e e e e e e e eeereeereeeereeeaeeees 204

D) APPIOVAL....ouiiiiiiiiiiiii b ————————— 204

b2 B RV T = 41 =Y o U 204

3) Attacking the Judgment ..........ccccvveeiiiiiiiiiiiiie e, 204

d.  State PractiCe......ccocoiiiiiiii et 204

4. Shareholders’ Derivative ACEION .........cccceeeeriiiieiiiiiiie e ceieee et e e rreee e 204
A, PrOCEAUTE ...eeiiiiiiiieee e et e e e e et e e e e e e e annnee 205

1) Corporation or Association as Defendant .............ccccevveveiieeenciieeennnns 205

2)  Analogy to Class ACLION .....ccccvieieeriiiieeeiiiee et e e e e vee e e 205

b.  Jurisdiction and VENUE .........ccceivveiiiiiiiiiieieneiiieeeeeeeeeiiteeee e enneeeee s 205

S T B U3 a1 1 01 (0 )'s B U PP 205
a. Intervention of Right......ccccoooiiiiiiiiiiii e 205

1) Statutory RIght.....eiiiiie e 205



TABLE OF CONTENTS | XIX
2)  RULE 24(8)(2) weveeeeieiiieeeeieeeee e ————————— 206
a) Required Interest........ccccccoiviiiiiii 206
b) Practical Impairment ........cccceeveveveeiiiiiieeieieeiiieeeeeeeeeeeeeeeeeeeeeeeeeee. 206
¢) Adequate Representation.........ccccccveveveveeiiiiiiieeeeeeeeeeeeeeeeeeeeeenenens 206
b.  Permissive INtervention .........ccccccceeiiiiiiiiiiiiee e e eeeeiiirree e e e e 206
1) Permission Related to Statute........cccoeevveviiiveeiieeiieeiiieeeeee e 206
2)  Rule 24(0)(1)(B) cocvveieeeiiieeeieee ettt e 206
C. PrOCEAUTE ...ociiiiiiiiieee et e e e e et a e e e e e e naraeae s 206
1) APPLCATION c..evtiveiiiee et e e e e e et 207
2)  PartiCIPAtION .......cceviviiiiiiiiiiiiieieiierieieeeeeeeereeeeeeeeeeereereeeerrrrreeerrrare————————.. 207
d. Relationship of Federal Joinder Rules.........ccccceeeeiiieeiiinniiieceiiieiireeeeeeen. 207
ReVIEW QUESTIONS .c.cccccrirrneeeetieereerrsneeeeeeeceessssnnseseeeesssssssnssssssessesssssasssssesssssssssassssssssssssnas 209
PART FIVE. GOVERNING LAW
Chapter XV. Choice Of LaW ........ccccoiiiiiiiiiiiiiiieeee ettt a e 215
A, TeCHNIQUES ..oeiiiiiiieciiiiiieee et e e ettt e e e e e e e eettaa e e e e e e eeeeaabaaeeeaeeeeennenes 216
1.  Evolution of Choice of Law ......cccoouiiiiiiiiiiiiiiiiiiee e 216
2. Competing MethodOlOZIES ..........euvvviveriieieiiiiieeeiereeeeeeeeeeeeeeeeererreeeerererrrrrerr———————— 216
B.  Constitutional Limits ......cccccciiiiriiiiiiiieee et eeerirree e e e e e e eerrre e e e e e e eeenraaeaaeeeens 216
Chapter XVI. Choice Between State and Federal Law ......................coooee. 217
A. State Law in Federal Court: Erie .......coooviiiiiiiiiiiiiiiiiiieee et e e e 218
1. Constitutional LImIts.......ccceiiiiiciiiiiiee et e e et e e e e e e srrrre e e e e e e e seneenraeeas 218
A, Leading Cases......ccccoviiiiiiiiiiii 218
1) SIUISE oo e e e e e 218
D) U@ e ——————————————————————————————————————————————— 219
b. Constitutional Limit on Federal Courts ..........ccoeevrrriiiieeiiiiciiiiieeee e, 219
c. Constitutional Limit on COngress ......ccccecvvieieecieeeieiiieeeeieeeeeireeeeiveeeeenns 219
d. Erie’s Constitutional Limits in General ........ccccccoeeovviiiiiiiieiiiiiiiciiieeeeeen, 219
1) Comparison of Judicial and Congressional Limits............ccccvveeennneen. 220
2)  Specific Constitutional Restrictions......ccccccveeeeevveeeriiiieeeeniieeeenineeenn 220
3) Role of Constitutional Limits in Erie Doctrine.............cccoeeeuvvvveeeennnn. 220
2. LegIslative LIMIES ......cvvviiiiiiiiiiiiiiiiiiiieieieeeeeeeeeeeeeeeeeeeeereeeseeeseseeeesseeeseseersesseerrraaae, 221
P T 0 Vo) (o1 o)l T N AU U T PRRRPR 221
b. Content of the Chosen Law ........ccccceeiviiiiiiiiiiiiceeeceeeee e, 221
Cc.  Rules of DeCISION ACt......cccocuiiiiiiieiieiiiiiieee et e e eeeirrre e e e e e e eeearaaeeas 221
1) “Laws of the Several States”......ccooveeiiiiiiiiiiiiiiciiiciieceee e 221
2)  “In Cases Where They APPLY”.....uuueeereeieiiieeeeieeeeeeeeeeeeeeeeeeeeeeeeevereeennenns 221
3)  The “EXCept” ClauSe ......ccccuvviiiiiiieeeeiiieeeeieeeeeveeeeevveeeeeireeeseeveeeeenes 222
3. Choice-of-Law TeChNIQUE ........ccceeiiiiiiiiiieiiiee ettt eeere e e s eeree e e 222
a. Competing Methodologies........ccceeeuiiiiiiiiiiiiiiic e 222
1) ETTC oo a e e e 222
2)  Substance/Procedure TeSt........ccoouuuiuiuiiiiieiiieeiiierieeeeeeeeeeeeeeeeeeeereeeeeanns 222
3) Outcome-Determinative Test ..........ccocco 223
4)  Interest ANAlYSiS ....cccoviiiiiiiiiiiiciiiiiee e e 223
B)  HOANNG.......cooooiiiiiiiiiii 224
a) Hanna-Sibbach Rule ................ccccccoooiiiiiiiii 224
D) HaNNA-ETTE TS .uvvvvviviiieieieieeeieeeeeeeeeeeeveeveaeaeaveveveeeeevaeanes 224



XX I TABLE OF CONTENTS

6) Hanna-Byrd Approach ..........ccccoiviiiiiiiiiiiiiiiieeee e 225

a) Establishing the Rules ........ccccovviiiiiiiiiiiiccceeeee e 225

b) Applying the Rules .......cccoovviiiiiiiiiieceeee e 226

¢) Behavior of Federal Courts......cooovvvvviiiiiiuuurerrenreerenrererenerennnennnnnns 226

d) Role 0f COnGress....cccouuiiiiieiiiiiiiiiieeee et eeeeeitrre e e e e e e e eeieaans 227

) GASPETINE .o e e e e e e e e e e e e e eaaneees 228

8)  SUIMIMIATY ..eeviiieiiie e e ettt eeee e e e e e e e eeear e eeeeeeeeenrennes 228

a) The Erie Problemi.........ccoovvvviiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeens 228

b)  The Erie LINe .....cccovviiieiiiiieeiieeeceee et 229

¢) The Erie Pendulum..........cccoouvuiuiinnniiiiiiiiiiiiiiiininieineneeennennnennnnnnen 231

LT ) B g =Y o] 1= TR 231

1) What Is the Role of the Type of Jurisdiction?.........cccccoevevriiereeeeennn. 231

2)  Which State Supplies the Governing Law? ...........cccoeeeviiieiiiiiniiinnn, 231

3) How Is the Content of State Law Determined?..........cccccvvvvvvvvvevnnnnn. 231

c. Federal Law in Federal Court.........ccccccoovviiiiiiiiiiiiiiiiiiiieee et 232

1) Realm of Federal Common Law .......ccccccceeeiiiiiiiiiieeeeeeeieeeeeeeeeeeene 232

2) Adopting State Law as Federal Common Law ...........cceeeeeeeeeennnnn... 232

B. Federal Law in State Court: ReVerse-Erie ........cccovvviiiieeiiiiciiiiiieeeeeeecirieeeeeeeesnennns 233

1. Constitutional LimiIts.......ccooiiiiiiiiiiiiiciiiiieie et e e esirree e e e e s e seeenrreeeeeeeenes 233

2. LegIslative LIMIES cooooeeeieieeieeeecececeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e 233

3. Choice-of-Law TeChNIQUE.......cccovriiiieieeeeiiiieeee ettt eaavaaeee s 233

a. Competing Methodologles.........cceiiiiiiiiiiiiiiiee ettt e e 233

b.  Reverse-Erie PractiCe......cooocccciiiiiiiiiiiiiiiiiee et 233

G SUIMMATY coiiiiiiiiieeee ettt e e e ettt e e e e e e eeetbareeeeaeeeeeatabeeeaaeeeeeassraeaaaaens 234

ReEVIEW QUESTIONS ..uuueeeeeeeeeeeeerrrrrreeeeeeecessssssseeeeeessssssssssesseesssssssssassssessssssssasasssssssssssssansans 235
PART SIX. FORMER ADJUDICATION

Chapter XVII. Preliminary Considerations...........c.cccceccvvieieciiiieiiciieeeeciieeeeieee s 241

A. Introduction to Former AdjudiCation.......ccccceeiieiiiiiiiiieiiiiieieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeen 242

1. MOAErn FOCUS ....cuviiiiiiiei ettt e e ettt e e e e e e e saeearree e e e e s eesnnnsreaeeaeeennes 242

2. RULES et e e e e e e e e e et rb it e e e e e e annenrns 242

A, Claim PreclusSion .........eeiiii it e e e e etara e e e e e e e e eannnes 242

1) MeTZeT oo, 242

D) BaAT e 242

D, ISSUE PrecluSION.....c.ccoiiiiiiiiiieec et e 242

1) Direct EStOPPel ....uuveieiiiiiieiiiieee e 243

2)  Collateral EStOpPel......ccccviiieiiiiiiiiieieiee et 243

C.  SpPecial STEUATIONS ..cccciiiiiiee ettt e e e e e eeiaareeeeeeeeeanns 243

3. Comparisons and CONELASES ........uuuurerururiiuriiiririreiirireirrrrr.———————————————————. 243

P T 1 - B g ol B L Tea 1) 1= PP PSURRRE 243

b, Law 0f the Case ...uuviiiiiieiiiiiiie et e 243

€. Former RECOVETY ...ccoceeiiiiieii ettt e e e e eibrra e e e e e e 243

o R D11 o) o) o 1<) AR PPPPPRPRPRPPIN 244

e. Election of Remedies ........cccoovvviiiiiiiiiiiiiiiiiiee e 244

B. Rationale of Res JUdICAta ......cccccuiiiiiciiiiiiiiiiiiiciiie ettt 244

1. EfICIEIICY woriiiiiiiiiiieeee e e e e e e e e a e e e eeas 244

. B AITTIBSS e 244

BTN 1) e7] o) v (o) o Y= JNuuu RSO UUUUUUPUOPRRRRRRRURN 244



TABLE OF CONTENTS | XXI

C. Application of Res JUdiCata.....ccooeeeeoveiuuueiiiii e 245
1. Raising the DOCtIINe ........ccooiiiiiiiiiiiiiiiic e 245

A TG oottt e ettt e e e e e ettt e e e e e e e e e etabbaeeeaeeeeasraaareeaaaaans 245

D PrOCEAUTE....cuiiiiiiiicieeee e e et r e e e e e aaaaes 245

1) Pleading ..ooooceiiiiiiiiiiceee e 245

2)  BUFAEN.cciiiiiiiiiiiiiiiieiieeeeeeeeeee e ———————————————— 245

3)  EVIAeNCe....ooooiiiiiiiii 245

2. Conditions for Application: Validity and Finality..........cccccccevveiireiniieeeecnnenn. 245

A, Valldity oo 245

1) Avenues of AttAcK......coooveiiiiiiiieiiieiee e 245

A) MOLION cooiiiiiiiii 246

b) Independent SULt........cccccccvvieiriiiieiiiiiiiiieeeeeeeeeeeeeeeeeereeeeeeeereeea——. 246

)  Defensive AttacK........ooovviieeeiiiiiiiiiiiiiiiiiiiieieeeeeeeeeeeeeeeeeeaas 246

2) Traditional Approach to Grounds for Attack........ccccvvvveiiiiinicnnnnn... 246

3) Fluid Approach to Grounds for AttacK..........ccceevuviveeieiieiiiiinieeeeeenn, 246

4)  Effect of Res Judicata on Attack .........eevvevviieviveiviiieieieiieieeeeeeeveveeeeenens 247

b, FInality.....cooooiiii 247

1) Meaning of FINality ....cccoveiiiiiiiiiieeiiee e 247

a) Claim Preclusion.........cccccciiiiiiiiiiiii 247

b)  Issue Preclusion.........ccccocvvvieiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeeeeeerneenns 247

2)  Effect of APPeal ...ooooneeeeeeeiieeeeeeeee e 247

3) Inconsistent Judgments...........ccccooiiiiii 248

Chapter XVIII. Claim Preclusion .............cccocooviiiiiiiiiiiiiiccecee e 249
A. Requirements of Claim Preclusion ........ccccveieiciiiiiiiiiiiccciiee e 250
1. Transactional VIEW ......cccccccceeiiiiciiiiieee e ecciiitee e e e e e etrreree e e e e e eaeearaeeeeeesessnnnnnaeens 250

A, RaAtionale......ccccouviiiiiiiii e e e e 250

D, FOrmer VIEW ...cocoiiiiiiiiiiiiie ettt e e e e e tvaa e e e e e e e e eeaaaes 250

2. APPIICATION. ..eeie i ittt e e e e e e e et a e e e e etarrraaaaeaeas 250

B. Exceptions to Claim Preclusion .......ccccccciiieiiiiiiiiiie et e e 251
1.  Jurisdictional or Procedural Limitation .........ccccccoeeviiiviiieiieiniiiiinieeeeeeeeeeiineeeen. 251

2. Party AGreement......cccccoiiiiiiiiiiiiiiie e e a e 251

3. Judicial PermiSSION......cccciiiiiiiiiiieeee ettt e e e e eeiitrteee e e e e eeaietrraeeeeeeeeneenraaaeaaaaans 251

4. Adjudication Not on the MeritsS........ccccvvvviviriiiiiiiiiiieieeieeeeeeeeeeeeereeeeeeeeereereeeeea. 252

P2 T A\ [ B 2 7= 1 U UU U PURRPR 252

Lo TR = 7= PR PPPUPUROt 252

c. Statute of Limitations.......ccccvviiiiiiiiiiciiiiiiec e 252

5.  Generalized EXCEption .........cccccoiiiiiiiiiiiii 253

C.  COoUNLEICIAIMS ...ooiiiiiiiiiiiiiee et e e e e ettt e e e e e et e e e e e e e eeeearabaaeeaaeeens 253
1. Interposition of CoUNterclaim .........cccccciiiieiiiiiieeiiiieeeciiieeeeieeeeeieeeeereee e 253

2. Failure to Interpose Counterclaim ..........cccceeeeeiiiieiiiiieeeiiieee e erireeeevneeean 253

a. Compulsory Counterclaim Statute or Rule .........ccccceevviiiiiiniiiiiiieeeee, 253

b. Common-Law Compulsory Counterclaim..........ccccceeeuvereririeeeeninieeennnneenn. 253
Chapter XIX. Issue PrecCluSion .........ccccooooiiiiiiiiiiii e 255
A. Requirements of Issue Preclusion .........ccoccceeiiiiiiiiiiiiieiie e 256
1. SAME ISSUE..c.uuiiiiiiiiie ettt e et e e et e e et e e e e stb e e e e e abaeeeennraaeeennraas 256

a. Functional VIiew .......cccccoiiiii 256

D, ADPPIICATION . ...iiiiiiiiiiiiiiieiieeeeeeeee ettt ————————————————————————— 256

2. Actually Litigated and Determined ..........ccccceeeeviiiiiiiieeeeeiiciiieeeeeeeeirrree e 256

3. Essential to JUdgment ........cccvviiiiiiiiiiiiiie e 256



XXII I

TABLE OF CONTENTS

B. Exceptions to Issue PreclusSion............oovviiiiiiiiiiiiiiiiiiiiiiieeieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee 256
1. Certain ISsues of Law .....cccooiiiiiiiiiiiciieece et e e e 257

2.  Inferior Rendering CoUTt.........ccooeiiiiiiiiiiiiiiiiiiiieee et e e e e e 257

3. Different Burden of Persuasion..........cccoccuiiiieiiiiiiiiiiiiiieee e 257

4. Inability to APPeal ... e e e 257

5. Unforeseeability ......cccoovveiiiiiiiiiiireeie e e 257

6.  Generalized EXCEePtION .......ceiiiiiiiiiiiiiiiee et eeeeee e e 257

C. MUILIPLE ISSUECS c.uvvveeeieeeeeeetteeeeee et e et e e e e e e e e e e e et a e e e e e e eeeaarreeeeens 257
1. Cumulative Determinations.......cccccuiiiiiciiieiiciiieeeecieeeeeieeeeeireeeeeireeeeeereeeeenens 257

2. Ambiguous Determinations........coovvveeiieeiiiiiiiieieeee e eceiree e e e eeeerree e e e e eeeannes 258

3. Alternative Determinations ........ccccceeevuveeeiiiiieeeeiiiieeeeireeeeeireeeeeereeeeesaeeeeeseneeas 258
Chapter XX. Nonordinary Judgments............c..cccoeeuviiiiiiiiiiiiiiiee e 259
A, Nonpersonal JUAZMENtS.......ccueiieiiiiieiiiiieecciee ettt eree e e seree e e eere e e e eraee e enens 260
B g 00 o o B 273 o s F PP PPPRN 260

2. Jurisdiction OVEr STAtUS......ciiiiiiiieciiiiiiee et e e e e e e e e e e e e eenennes 260

3. QuasiIn Rem—Subtype ONe ....ccccceeeiiiiiiiiiiiieeee e 260

4. Quasi In Rem—Subtype TWO ...cccocuiiiiiiiiiiiiiiiiieeee e 260

B. Noncoercive JUdgmMents........ccuuviiiiiiiiiiiiiiiiee ettt e et e e 260
C. Nonjudicial or Noncivil Proceedings..........cccecvuviiiiieiiiiiiiiiiiiieee e 260
1. Administrative AdjudiCation .........ccocoiiiiiiiiieiiiiiiiiieee et eeeiierree e e 260

2. Arbitration AWATd.......ccccoiiiiiieiiiiiieeeee et e e e e e et e e e e s e e arrra e e e e e e e e ennennes 261

3. Criminal JUdZmEnt......ccccuuiuiiiiiiiiiiiiiiiiiiiiiiieieiiareearaeararrearararararaaara———————————————— 261

A, Plea of GUIILY ..oooooeeeieeeeeeee e 261

b. Plea of Nolo Contendere...........ccocuieieeiiiieeeiiiiee ettt e e evree e 261

c.  Conviction as EVIAENCEe .....ccccceeeciiiiiiiiii ettt e e eernnee e e 261
Chapter XXI. Nonparty Effects ... 263
O o 7 1TSS PPUURN 264
1. Nonparties Treated as Parties .......cccccccceeiiiiiiiiiiee 264

A, Procedural Privity .....cccocoviiiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeeee e 264

b, Substantive Privity .......ccooviiiiiiiiiiiiiiiieee e 264

2. Application of Res JUAICAta .......ccccuviiiiiiiiiiiiiiiiiieeee et 264

Bl SEIANGETS .uveeiieiiieeeee e e e e a e e e e eeaaraees 264
1. Parties Treated as NONPATTIES .....ccoeviiiiiiiiiieieiiiiiieeee e eeerrre e e 264

2. Application of Res JUAICAta .......ccocuviiiiiiiiiiiiiiiiiiiee et 265

a.  Mutuality of EStOPPel......ccooiiiiiiiiiiiiieecieeee e 265

Lo T FoYo =3 s YA 1= USSR 265

1) Rationale........ccccooiiiiiiiiiii 265

2)  Defensive USE coooooieeeeeeieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e 265

3)  OffenSIVE USE ....uuuuuuereuiiriiiiiiiiiiiiitiieriiniarerrruerrnrararerarar.————————————————. 265

/Y I 15 {¢1<Y o] 1 o) s 1= ST 266

Chapter XXII. Nondomestic Judgments ...................cooovviiniiiiiieieeeiiiiieeeee e 267
A, GeNEral RULES.....ciiii ittt e e e et e e e e et a e e e e e e eaaas 268
1. RECOZNITION cooiieiiiiiiiiie ettt e e e e e e e st b r e e e e e e eeaetbraeeaeaeeennns 268

a.  Validity and FInality ......ccccooeoiiiiiiiiiiiiiece et e e 268

b, ReS JUICALA .uuvviiiiiiiiiiee e 268

2. EnNfOrCemMEnt .......oooiiiiiiiiiiiiiiiee e e e s 268

a.  Action upon JUAGMEnt ......ccceeeeeiiiiiiiiiieeeiiie et 268

b, ReGISTIAtION .ueeiiiiiiiii it e e e e ee e s 268



TABLE OF CONTENTS |XXIII

B. Judgments of AMerican COUTLS .........uiiiiiiiiiiiiiiiieeeeeeeciiree e e e e eeeiiirree e e e e e eeeiarareeaaeeeas 268
1. StALE—StALE uvriiiiii i e e e et r e e e e e e eaararaaeas 268

A, Same Effect ... 269

L TR 5 (1< o1 Lo ) o V=TRSO PUPPPRPPPPPPPRPRPPPPIRE 269

2. State—Federal .......cccccooiiiiiiie e e 269

3. Federal——State ........ccociiiiiiii et aba e e e 269

4, Federal—Federal ........ccccccooviiiiiiiiiii et ae e e e e 269

C. Judgments of FOreign NAtIONS ......uvvviiiiiiiiiiiireeeee e eeeeeree e e e eeareeeeaee e 269
I 05 (e1<Y ] 1 To ) s R 270

2. GOVEINING LiAW ..ottt 270
ReVIeW QUESTIONS . ..ccccciireeeieiieciinrnneetetieccissscnnsessesscssssssnnsessssssssssssnssssssssssssssnnasssssssssssnns 271
Appendix A. Answers to Review Questions...............c.cccoooviiiiiiiiiiii i, 275
Appendix B. Practice Examination ..................ccoooiiiiiiiiiiiiiiiiii e 287
APPENAIX C. GLOSSATY ..evvveeiiiiiieiieeeee et e e et e e e e e e eeeerreeeeeeeeeeeanes 291
Appendix D. Text Correlation Chart................ccooooiiiiiiiiiiiiiiiie e, 301
TABLE OF CASES. .o it 315
TABLE OF STATUTES. ..uuuiieiiitttetiieeeeeeeeeettieeseeeseetestaaeeeessssestaesessseestraaeessssserstnnaeeessseeesnes 317
TABLE OF RULES ...ccoiiiiiiii 319






Capsule Summary of
Civil Procedure

B PART ONE: GENERAL CONSIDERATIONS

I. CIVIL PROCEDURE ANALYZED
Most courses, and this outline, approach the seamless web of civil procedure by (1)
presenting in survey fashion the whole subject of the conduct of litigation and then
(2) studying a series of fundamental problems inherent therein.

II. CIVIL PROCEDURE SYNTHESIZED

A. Nature of Civil Procedure

Civil procedure concerns the society’s noncriminal process for submitting and
resolving factual and legal disputes over the rights and duties recognized by
substantive law, which rights and duties concern primary conduct in the
private and public life that transpires essentially outside the courthouse or
other forum. In shaping this law of civil procedure, the shapers—constitutions,
legislatures, courts, and litigants—observe both outcome and process values.

Content of Civil Procedure

Turbulent policies and misleadingly concrete rules constitute the law of civil
procedure. One underlying theme is that our society has generally opted to
dispense justice by adjudication involving an adversary system wherein the
parties are represented by advocates.

History of Civil Procedure
1. English Roots

The old English system had two distinct sets of courts, procedure,
remedies, and substantive law.

a. Common Law
b. Equity
2. State Developments

The American states basically followed the English model until the code
reforms of the 19th century, especially New York’s Field Code in 1848.
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3. Federal Developments

The federal legal system followed traditional ways from 1789 until well
into the 20th century, which saw the Rules Enabling Act of 1934 and the
Federal Rules of Civil Procedure in 1938.

B PART TWO: LITIGATING STEP-BY-STEP

III. PRELIMINARY CONSIDERATIONS

A. Federal Focus

This capsule summary of Part Two focuses on federal practice.

B. Selecting a Court with Authority to Adjudicate

First, plaintiff must select a court with subject-matter jurisdiction and
territorial authority to adjudicate. He commences a federal lawsuit by filing a
complaint with the selected federal district court. Rule 3. Second, the persons
whose interests are to be affected must receive adequate notice. This usually is
achieved by service of process. Rule 4.

IV. PRETRIAL

A. Pleading Stage

This stage has become usually short in duration and seldom determinative in

effect.

1. General Rules

a.

Purposes of Pleadings

Federal pleading has been primarily notice pleading, but seems to be
moving to nonconclusory-and-plausible pleading.

Form of Pleadings
The formal requirements—from caption to signing—are quite lenient.
Contents of Pleadings

Pleadings should be simple, direct, and brief. The pleader should
carry his burden of allegation, without pleading irrelevancies or
detail.

Flexibility of Pleadings

Alternative and inconsistent pleading is permissible, and there is
liberal joinder of claims and parties.

Governing Law

In any federal action, federal law governs the mechanics of pleadings,
as well as most of the other mechanics of civil procedure.
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2.

Steps in Pleading Stage
a. Complaint

Rule 8(a) requires (1) a jurisdictional allegation, (2) “a short and plain
statement of the claim,” and (3) a demand for judgment.

b. Defendant’s Motion and/or Answer

To avoid default, defendant must under Rule 12(a) make a timely
response, such as (1) pre-answer objections by motion for a more
definite statement and by motion to strike, (2) disfavored defenses
under Rule 12(b)(2)—(5) by pre-answer motion or answer, (3) defenses
on the merits by including denials and affirmative defenses in the
answer, (4) favored defenses under Rule 12(b)(6) and (7) by motion
and answer, and (5) the subject-matter jurisdiction defense under
Rule 12(b)(1) by raising it in any fashion. This scheme leaves
considerable room for tactics; but Rule 12(g) and (h) imposes
complicated consolidation and waiver prescriptions.

c. Plaintiff’s Motion, Reply, and/or Answer

Usually plaintiff does not respond to an answer. However, there is the
significant requirement that plaintiff make a timely response to any
counterclaim denominated as such in the defendant’s answer.

Amendments

There are liberal provisions for amending the pleadings, either by
amendment as a matter of course within certain time limits or by
amendment later with written consent of the adversary or with leave of
court. Rule 15(a). The court freely gives leave “when justice so requires,”
and amendments are possible at or after trial. Rule 15(c) provides that the
effective date of a nondrastic amendment is the date of the original
pleading.

B. Disclosure

In 1993, amid much controversy, the rulemakers introduced a new stage called
disclosure.

1.

Purposes

Disclosure aims at achieving some savings in time and expense by
automatically getting certain core information on the table, and also at
moderating litigants’ adversary behavior in the pretrial phase.

Scope

Parties must disclose (1) at the outset, favorable occurrence witnesses and
evidential documents and things, as well as insurance coverage, (2) at a
specified time, identity of any expert whom it may call at trial, along with
a detailed expert report, and (3) shortly before trial, trial witness lists and
the like regarding nonimpeachment evidence.
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Mechanics

Disclosure is meant to proceed in an atmosphere of cooperation. A key
feature is the requirement in Rule 26(f) that the litigants confer early,
before discovery proceeds, to consider the case, the disclosures, and a
discovery plan.

Problems

The swirling controversy arises from doubts that the benefits of overlaying
a system of disclosure can match its costs.

C. Discovery

The pivotal feature of the federal procedural system is the availability of a
significant discovery stage.

1.

2.

General Rules

a.

Purposes of Discovery

Discovery allows a party to expand on the notice given by the
pleadings and any disclosures and to prepare for disposition of the
case.

Scope of Discovery

The scope is very wide, extending to any matter that is “relevant” and
that 1s “nonprivileged.” Rule 26(b)(1). Additional provisions restrict
discovery of work product, treat discovery of expert information and
electronically stored information, and permit control of discovery on a
case-by-case basis.

Mechanics of Discovery

Discovery is meant to work almost wholly by action of the parties,
without intervention by the court. Nevertheless, to remedy abuse, the
respondent or any party may seek a protective order. Rule 26(c).
Alternatively, to remedy recalcitrance, the discovering party may go
to court to obtain an order compelling discovery and then a sanction.
Rule 37.

Problems of Discovery

Serious questions persist on whether the benefits of discovery
outweigh its costs, and on how to control those costs.

Specific Devices

There are six major types of discovery devices:

1
2)
3
4
®)
(6)

oral depositions;

written depositions;

interrogatories;

production of documents and such;
physical and mental examination; and

requests for admission.



CAPSULE SUMMARY OF CIVIL PROCEDURE

D. Pretrial Conference

Judicially supervised conferences (1) help move the case through the pretrial
process and toward trial or other disposition and (2) focus the case after the
skeletal pleading stage and the dispersive effects of disclosure and discovery.
The pretrial procedure of Rule 16 was traditionally rather loose, but recent
amendments have embraced the notion of judicial case management.

1.

Purposes

A pretrial conference allows the court and the litigants to confer generally
about the case, so moving it along to disposition and molding it for trial.

Procedural Incidents

The court may direct the attorneys and unrepresented parties to appear
before it for one or more pretrial conferences. There is no uniform practice,
but pretrial conferences should usually be voluntary in tone and relatively
simple, flexible, and informal in format.

Order

After a pretrial conference, the court must enter a binding but amendable
order reciting the action taken.

E. Other Steps

Other procedural steps can be taken in the pretrial period, and not necessarily
in any fixed order.

1.

Provisional Remedies

The claimant may seek temporary relief to protect himself from loss or
injury while his action is pending.

a. Seizure of Property

Rule 64 incorporates state law on seizure of property, which law
typically provides such remedies as atiachment and garnishment to
ensure that assets will still be there to satisfy any eventual judgment.

b. Injunctive Relief

Rule 65 governs the stopgap temporary restraining order, which can
be granted without a hearing and sometimes even without notice, and
the preliminary injunction, which can be granted only after notice
and hearing.

Summary Judgment and Other Steps That Avoid Trial

Most often trial is ultimately avoided, either by a motion attacking the
pleadings or more likely by one of the following steps.

a. Summary Judgment

Rule 56 is an important and broadly available device by which any
party may without trial obtain a summary judgment on all or part of
any claim, if he is “entitled to judgment as a matter of law” and if
“there is no genuine dispute as to any material fact.” The party may
move on the pleadings alone, or use other factual materials to pierce
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3.

V. TRIAL

the pleadings. In determining whether there is a genuine dispute as
to any fact, the court construes all factual matters in the light
reasonably most favorable to the party opposing the motion and then
asks whether reasonable minds could differ.

b. Other Steps That Avoid Trial
There are four other steps that may avoid trial:
(1) voluntary dismissal,;
(2) involuntary dismissal;
(3) default; and
(4) settlement.
Masters and Magistrate Judges

Another possible step involves referring the case to one of these
“parajudges.”

A. Scenario

Trial follows a relatively settled order, although trial practice is largely
confided to the trial judge’s discretion. Assume for the following that there is a
federal jury trial, although a nonjury trial has a basically similar scenario.

1.

Plaintiff’s Case

Ordinarily, plaintiff and then defendant make opening statements.
Plaintiff then presents his evidence on all elements with respect to which
he bears the initial burden of production.

Motions

When plaintiff rests, defendant may move for judgment as a matter of law
under Rule 50(a).

Defendant’s Case

If the trial has not been short-circuited by the granting of judgment as a
matter of law, defendant may present her evidence.

Motions

When defendant rests, plaintiff may move for judgment as a matter of law.
There can be further stages of rebuttal, rejoinder, and so on. When both
sides finally rest at the close of all the evidence, either side may move for
judgment as a matter of law. As usual, this can be granted if, looking only
at all the nonincredible evidence that is favorable to the opponent of the
motion and also the unquestionable evidence that is favorable to the
movant, the judge believes that a reasonable jury could not find for the
opponent.

Submission of Case

If the trial still has not been short-circuited by judgment as a matter of
law, the parties usually make closing arguments, with plaintiff ordinarily
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speaking first and last. After and/or before closing arguments, the judge
gives oral instructions to the jury. Then, the jury retires to reach a verdict.

6. Motions

Two motions are available to change the outcome of the trial, but these
motions must be filed no later than 28 days after entry of judgment. First,
a renewed motion for judgment as a matter of law under Rule 50(b) asks to
have the adverse verdict and any judgment thereon set aside and to have
judgment entered in the movant’s favor. The movant must have earlier
moved for judgment as a matter of law under Rule 50(a). The standard for
the renewed motion is the same as that for the original motion. Second, a
motion for a new trial under Rule 59(a) asks to have the adverse verdict
and any judgment thereon set aside and to hold a new trial to prevent
injustice. This can be granted if, looking at all the evidence, the judge is
clearly convinced that the jury was in error. It can also be granted on such
grounds as error by the judge or misconduct by the participants in the
course of the trial or on the ground of newly discovered evidence.

B. Jury and Judge

Many of the complications of trial practice result from the presence of a jury
and its interaction with the judge.

1. Trial by Jury
a. Formal Characteristics of a Jury

A federal civil jury normally has 6 to 12 members acting
unanimously.

b. Selection of a Jury

By an elaborate process including the judge’s voir dire examination
and the parties’ challenges, an impartial and qualified trial jury is
selected.

c. Right to Trial by Jury

Upon timely written demand of any party, there will be trial by jury
on those contestable factual issues:

(1) that are triable of right by a jury under the Seventh Amendment
to the Federal Constitution, which is read expansively and
includes at least any issue arising in a case such that the issue
would have been triable of right to a common-law jury in 1791; or

(2) that are triable of right by a jury under some federal statute.

Also, the court, in its discretion with the consent of both parties, can
order a trial by jury under Rule 39(c)(2).

d. State Practice

State jury practice is widely similar to federal. However, the Seventh
Amendment and its expansive reading do not apply to the states.
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2.

Judicial Controls

Federal practice, unlike that of some states, leans toward maximizing
judicial control of the jury.

VI. JUDGMENT

A. Entry of Judgment

Rule 58 requires prompt entry of a judgment as the formal expression of the
outcome of federal litigation.

B. Kinds of Relief

1.

Coercive Relief

Courts in their judgments generally can give active relief that the
government will enforce.

a. Legal Relief

There can be an award to the prevailing party of damages,
restoration of property, and costs.

b. Equitable Relief

There can be an order to defendant to do or not to do something, as by
an injunction or an order of specific performance.

Declaratory Relief

Courts generally can give passive relief that declares legal relationships,
as in an action for declaratory judgment.

C. Enforcement of Judgment

1.

Legal Coercive Relief
The usual tool for enforcing a legal-type judgment is a writ of execution.
Equitable Coercive Relief

The usual tool for enforcing an equitable-type judgment is the court’s
contempt power.

D. Relief from Judgment

Relief from judgment, other than in the ordinary course of review in the trial
and appellate courts, is available in narrow circumstances of extraordinary
harm.

VII. APPEAL

A. Appealability

1.

Routes to Court of Appeals

The basic jurisdictional rule is that only final decisions of a district court
are appealable to the appropriate court of appeals, but the courts and
Congress have created a series of exceptions.
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Final Decisions

This final decision rule appears in 28 U.S.C. § 1291. However, there
are masked exceptions in (1) such judge-made doctrines as the
collateral order doctrine of the Cohen case, (2) the ad hoc approach of
the Gillespie case, and (3) the treatment of complex litigation in Rule

54(b).
Interlocutory Decisions

There are also explicit exceptions that directly allow immediate
review of avowedly interlocutory decisions in (1) 28 U.S.C. § 1292(a),
which allows appeal of decisions concerning preliminary injunctions
and of other specified decisions, (2) 28 U.S.C. § 1651(a), which allows
review by mandamus, (3) 28 U.S.C. § 1292(b), which allows appeal if
the district court and the court of appeals so agree, and (4) 28 U.S.C.
§ 1292(e), which authorizes Federal Rule 23(f) on appeal from class-
action certification orders.

Routes to Supreme Court

Under 28 U.S.C. § 1254, there are two routes from the court of appeals to
the Supreme Court. The usual route is by certiorari, which is a matter of
the Court’s discretion and not of right; but there is also the slim possibility
of certification.

B. Reviewability

1.

Standards of Review

The appellate court applies one of three degrees of scrutiny to reviewable
issues.

a.

Nondeferential Review

The appellate court makes a virtually fresh determination of
questions of law.

Middle-Tier Review

The appellate court shows deference to fact-findings by a judge in a
nonjury trial and to discretionary rulings, affirming unless it is
clearly convinced there was error.

Highly Restricted Review

The appellate court will overturn only in the most extreme situations
a decision denying a new trial motion based on the weight of the
evidence.

Appellate Procedure

Appeal does not entail a retrial of the case, but instead a rather academic
reconsideration of the reviewable issues in search of prejudicial error.
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B PART THREE: AUTHORITY TO ADJUDICATE

VIIL

SUBJECT-MATTER JURISDICTION

A.

Introduction to Subject-Matter Jurisdiction

For a court properly to undertake a civil adjudication, the court must have,
under applicable constitutional and statutory provisions, authority to
adjudicate the type of controversy before the court—that is, it must have
jurisdiction over the subject matter.

State Courts

A state may organize its judicial branch as it wishes. A state has considerable
freedom in allocating jurisdiction to its courts of original and appellate
jurisdiction, subject to occasional federal statutes excluding state courts from
certain subject areas.

1. General Versus Limited Jurisdiction

Typically, a state’s courts of original jurisdiction include one set of courts
of general jurisdiction, which can hear any type of action not specifically
prohibited to them, and several sets of courts of limited jurisdiction, which
can hear only those types of actions specifically consigned to them.

2. Exclusive Versus Concurrent Jurisdiction

A great number of cases can be heard only in state courts. For some other
cases, the federal and state courts have concurrent jurisdiction. A few
types of cases are restricted by federal statute to the exclusive jurisdiction
of the federal courts.

Federal Courts

Article III of the Federal Constitution establishes the Supreme Court, and
Articles I and III give Congress the power to establish lower federal courts as it
sees fit. The result is a number of federal courts, including the basic pyramid of
91 district courts, 13 courts of appeals, and the Supreme Court. These federal
courts are courts of limited jurisdiction. Accordingly, for a case to come within
the jurisdiction of a federal court, the case normally must fall (1) within a
federal statute bestowing jurisdiction on the court and (2) within the outer
bounds of federal jurisdiction marked by Article IIT and the Eleventh
Amendment.

1. Federal Questions

As the most important example of federal subject-matter jurisdiction, the
district courts have original jurisdiction over cases arising under the
Constitution, federal statutory or common law, or treaties.

a. Constitutional Provision

Article IIT extends the federal judicial power to such “arising under”
cases, and it has been broadly read to embrace all cases that include a
federal “ingredient.”
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b. Statutory Provisions

Congress has acted under the constitutional provision to vest federal
question jurisdiction in the district courts:

(1) the general provision in 28 U.S.C. §1331 uses the key
constitutional words, but it has been narrowly read to require an
adequate federal element that would appear on the face of a well-
pleaded complaint stating a federal claim that is not
insubstantial; and

(2) there is a string of special federal question statutes, applicable to
special subject areas, that might avoid some of the restrictions
read into § 1331, might impose other restrictions, or might make
the jurisdiction exclusive.

Diversity of Citizenship

For another example, the district courts have original jurisdiction over
cases that are between parties of diverse citizenship, usually provided that
they satisfy a jurisdictional amount requirement.

a. Constitutional Provision

Article III extends the federal judicial power to such diversity cases,
and it has been broadly read to require only “partial diversity.”

b. Statutory Provisions

Congress has acted under the constitutional provision to vest
diversity jurisdiction in the district courts:

(1) the general provision in 28 U.S.C. § 1332(a) bestows jurisdiction
only in certain cases of “complete diversity” where the matter in
controversy exceeds $75,000; and

(2) there are a few special statutes such as 28 U.S.C. § 1335
bestowing jurisdiction for interpleader actions involving partial
diversity where the amount in controversy equals or exceeds
$500.

c¢. durisdictional Amount

Jurisdictional amount requirements, intended to keep petty
controversies out of the federal courts but very complicated to apply,
are of statutory origin.

Removal

Congress has provided for removal of specified cases within the federal
judicial power from a state trial court to the local federal district court.
The basic statute is 28 U.S.C. § 1441, which most importantly allows all
properly joined and served defendants together promptly to remove any
civil action against them that is within the district courts’ original
jurisdiction—subject to certain exceptions, such as the prohibition of
removal of an ordinary diversity case if any properly joined and served
defendant is a citizen of the forum state.
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Supplemental Jurisdiction

The courts generally read the Constitution and the jurisdictional statutes
to permit the district courts when desirable to hear state claims that were
related to pending federal claims. Now Congress has codified this doctrine
in 28 U.S.C. § 1367.

IX. TERRITORIAL AUTHORITY TO ADJUDICATE

A. Introduction to Territorial Authority to Adjudicate

For a court properly to undertake a civil adjudication, the court must have
authority to hear the case despite any nonlocal elements in the case—that 1s, it
must have territorial authority to adjudicate.

1.

Territorial Jurisdiction and Venue

These two types of restrictions on the place of litigation together
constitute the concept of territorial authority to adjudicate.

Current Due Process Doctrine

The principal limitation on territorial authority to adjudicate is the
federal due process provision, which under the World-Wide Volkswagen
case now requires the categorization of the action and then the application
of both the power and the unreasonableness tests.

a. Categorization

First the action must be categorized in terms of the target of the
action, be it a person or some kind of thing.

b. Jurisdictional Tests

Then it must be determined whether (1) the forum has power over the
target (“minimum contacts”) and (2) litigating the action there would
be unreasonable in light of all interests (“fair play and substantial
justice”).

Future Due Process Doctrine

Several commentators argue that the due process doctrine should evolve
toward directly applying only a reasonableness test, as was done in the
Mullane case.

B. Application of Current Due Process Doctrine

First categorize the action.

1.

In Personam

For personal jurisdiction, there must be power over the individual or
corporate defendant, and the exercise of jurisdiction must not be
unreasonable. There are several recognized bases of power:

(1) General Jurisdiction. Both presence and domicile of an individual
defendant, or incorporation or principal place of business of a
corporation, give power to adjudicate any personal claim.
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(2) Specific Jurisdiction. The lesser contacts of consent and certain

forum-directed acts (such as sufficiently substantial tortious acts,
business activity, acts related to property, and litigating acts) by
defendant give power to adjudicate only those personal claims related
to the contacts.

2. In Rem

a.

Pure In Rem

Jurisdiction in rem can result in a judgment affecting the interests of
all persons in a designated thing. To satisfy the power test, such an
action normally must be brought where the thing 1is.
Unreasonableness will then be the key test.

Jurisdiction over Status

This subtype of jurisdiction can result in a judgment establishing or
terminating a status. To satisfy the power test, such an action must
be brought in a place to which one party in the relationship has a
significant connection. The exercise of jurisdiction must not be
unreasonable.

3. QuasiIn Rem

a.

Subtype One

This variety of jurisdiction quasi in rem can result in a judgment
affecting the interests only of particular persons in a designated
thing, and may be invoked by a plaintiff seeking to establish a pre-
existing interest in the thing as against the defendant’s interest. To
satisfy the power test, such an action normally must be brought
where the thing is. Unreasonableness will then be the key test.

Subtype Two

This variety of jurisdiction quasi in rem can result in a judgment
affecting the interests only of particular persons in a designated
thing, and may be invoked by a plaintiff seeking to apply the
defendant’s property to the satisfaction of a claim against defendant
that is unrelated to the property. To satisfy the power test, such an
action normally must be brought where the thing is.
Unreasonableness will then be the key test, but is here so difficult to
satisfy that such jurisdiction is available only in rather special
situations.

C. Other Limitations on Territorial Authority to Adjudicate

1. Limits on State Trial Courts

a.

Federal Law

The principal federal limitation on state-court territorial authority to
adjudicate is the already described Due Process Clause of the
Fourteenth Amendment.
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International Law

International law imposes no significant direct restrictions on state-
court territorial authority to adjudicate.

State Law

First, state constitution, statute, or decision may further limit state-
court territorial jurisdiction, such as by a restricted long-arm statute
or the doctrine of forum non conveniens. Second, related to these
limits are state venue restrictions, which most often are defined as
those requirements of territorial authority to adjudicate that specify
as proper fora only certain courts within a state having territorial
jurisdiction, but which would be better defined as those requirements
of territorial authority to adjudicate that are not founded on the
Federal Constitution.

Agreements Among Parties

The parties generally may, by agreement, restrict any potential
litigation to one or more courts.

2. Limits on Federal District Courts

a.

Federal Law

First, the principal constitutional limitation on a federal court’s
territorial jurisdiction is the Due Process Clause of the Fifth
Amendment. The variety of federal statutes and Rules treating
service of process further limits federal-court territorial jurisdiction.
The federal courts have also developed a number of limiting
doctrines, such as immunity from service of process. Second, related
to all these limits are federal venue restrictions, which most often are
defined as those requirements of territorial authority to adjudicate
that are not linked to service provisions, but which would be better
defined as those requirements of territorial authority to adjudicate
that are not founded on the Federal Constitution.

International Law

International law imposes no significant direct restrictions on federal-
court territorial authority to adjudicate.

State Law

State jurisdictional limits frequently apply in federal court through
the federal service provisions, most often because the applicable
federal provision incorporates that state law.

Agreements Among Parties

The parties generally may, by agreement, restrict any potential
litigation to one or more courts.



CAPSULE SUMMARY OF CIVIL PROCEDURE

15

X. NOTICE

A.

Introduction to Notice

For a court properly to undertake a civil adjudication, the persons whose
property or liberty interests are to be significantly affected must receive
adequate notice.

Constitutional Requirement

1. General Rule

For any adjudication, due process requires fair notice of the pendency of
the action to the affected person or her representative. Most importantly,
fair notice must be either (1) actual notice or (2) notice that is reasonably
calculated to result in actual notice.

2. Notice Before Seizing Property

Due process also requires certain procedural protections before
governmental action may unduly impair a person’s property interest.

Nonconstitutional Requirements

The provisions for service of process further specify the manner of giving
notice. Local law may strictly enforce some of these nonconstitutional
requirements for giving notice, but today the trend is toward ignoring
irregularities (1) where there was actual notice received or (2) where the form
of the notice and the manner of transmitting it substantially complied with the
prescribed procedure.

Contractual Waiver of Protections

By voluntary, intelligent, and knowing act, a person may waive in advance all
these procedural protections.

XI. PROCEDURAL INCIDENTS OF FORUM-AUTHORITY DOCTRINES

A.

Procedure for Raising

1. Subject-Matter Jurisdiction

Satisfaction of this requirement is open to challenge throughout the
ordinary course of the initial action.

2. Territorial Authority to Adjudicate and Notice

In the initial action the key for defendant is to raise these personal
defenses in a way that avoids waiving them.

a. Special Appearance

This is the procedural technique by which defendant can effectively
raise these defenses. Defendant must be very careful to follow
precisely the required procedural steps of a special appearance. In
federal court, a “special appearance” comes in the form of a Rule
12(b)(2)—(5) defense.
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b. Limited Appearance

To be sharply distinguished from a special appearance is this
procedural technique by which defendant restricts her appearance to
defending a nonpersonal action on the merits, without submitting to
personal jurisdiction.

B. Consequences of Raising

1.

Subject-Matter Jurisdiction

A finding in the ordinary course of the initial action of the existence of
subject-matter jurisdiction is res judicata, precluding the parties from
attacking the resultant judgment on that ground in subsequent
litigation—except in special circumstances.

Territorial Authority to Adjudicate and Notice

A finding in the ordinary course of the initial action of the existence of
territorial jurisdiction or adequate notice is res judicata, precluding the
appearing parties from attacking the resultant judgment on either ground
in subsequent litigation.

C. Consequences of Not Raising

1.

2.

Litigated Action
a. Subject-Matter Jurisdiction

Unraised subject-matter jurisdiction in a litigated action is later
treated as res judicata.

b. Territorial Authority to Adjudicate and Notice

By failing properly to raise any such threshold defense, an appearing
defendant waives it.

Complete Default
a. Subject-Matter Jurisdiction

In case of complete default, a party usually may later obtain relief
from judgment on the ground of lack of subject-matter jurisdiction.

b. Territorial Authority to Adjudicate and Notice

A defaulting party usually may later obtain relief from judgment on
the ground of an important defect in territorial authority to
adjudicate or notice.
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PART FOUR: COMPLEX LITIGATION

XII. PRELIMINARY CONSIDERATIONS
A. Historical Note
Historically, there has been a general movement in our legal systems toward
more broadly requiring joinder of multiple claims and parties and toward
permitting even more extensive joinder.
B. Federal Focus
This capsule summary of Part Four focuses on federal practice.
1. Governing Law
In any federal action, federal law governs joinder.
2. Federal Joinder Rules
The critical provisions are Rules 13—-14, 17-24, and 42.
3. dJurisdiction and Venue
Each claim against a particular party must satisfy the federal
requirements of subject-matter jurisdiction, territorial jurisdiction, and
venue. Especially relevant here, however, are the ameliorating doctrines
of supplemental jurisdiction and ancillary venue.
C. Abuses
Efficiency and fairness demand that there be techniques to compel joinder, as
well as means to simplify the structure of a case.
1. Defenses of Nonjoinder and Misjoinder
A party can raise by the defense of nonjoinder the opposing pleader’s
violation of the minimal rules of compulsory joinder, and can raise by the
defense of misjoinder the opposing pleader’s violation of the very liberal
bounds on permissive joinder.
2. Judicial Power to Combine and Divide
Even where the pleaders have initially formulated a proper case in that
wide area between the limits of compulsory and permissive joinder, the
court may reshape the litigation for efficient and fair disposition. The
court may expand the case by ordering either a joint trial or consolidation
of separate actions pending before it and involving a common question of
law or fact, or may contract the case by ordering either a separate trial or
severance of individual claims against particular parties.
XIII. MULTICLAIM LITIGATION
A. Compulsory Joinder

Requirements are rather minimal concerning what additional claims must be
joined in the parties’ pleadings.
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Claim Preclusion

Res judicata does not require a party to join separate claims against his
opponent, but it generally does in effect require him to put any asserted
claim entirely before the court. This requirement follows from the rule
that the eventual judgment will preclude later suit on any part of that
whole claim, which is defined in transactional terms.

Compulsory Counterclaims

Analogously, Rule 13(a) generally requires a defending party to put
forward any claim that she has against any opposing party, if it “arises
out of the transaction or occurrence that is the subject matter of the
opposing party’s claim.” Failure to assert such a counterclaim will
preclude subsequently suing thereon.

Permissive Joinder

Permissiveness is almost unbounded concerning what additional claims may
be joined in the parties’ pleadings.

1. Parallel Claims
Rule 18(a) says that any party “asserting a claim, counterclaim,
crossclaim, or third-party claim may join, as independent or alternative
claims, as many claims as it has against an opposing party.”
2. Permissive Counterclaims
Analogously, Rule 13(b) permits a defending party to assert any claim that
she has against an opposing party.
3. Crossclaims
Rule 13(g) permits, but does not compel, a party to assert a
transactionally related claim against another party who is not yet in an
opposing posture.
XIV. MULTIPARTY LITIGATION
A. General Joinder Provisions

1.

Compulsory Joinder

Rule 19 governs what persons must be joined when any party pleads a
claim other than a class action.

a. Necessary Parties

Rule 19(a) specifies those persons who are so closely connected to an
action that they must be joined, unless joinder is not feasible under
the requirements of jurisdiction and venue.

b. Indispensable Parties

Rule 19(b) guides the court in deciding whether to dismiss an action
on the ground of the absence of a necessary party who cannot be
joined because of the restrictions of jurisdiction and venue.
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c. Procedure

All persons joined pursuant to Rule 19 are normally brought in as
defendants.

Permissive Joinder

The subject of “proper parties” controls what persons may be joined when
any party pleads a claim, and that subject entails three relevant
limitations.

a. Rule 20

This Rule permits certain related plaintiffs to join together to sue,
and also permits plaintiff to join certain related defendants.

b. Real Party in Interest

Rule 17(a) requires every claim to be prosecuted only in the name of
“real parties in interest,” who are the persons entitled under
applicable substantive law to enforce the right sued upon.

c. Capacity

Rule 17(b) and (c¢) imposes the further and separate limitation of
“capacity” to sue or be sued, which comprises the personal
qualifications legally needed by a person to litigate.

B. Special Joinder Devices

Five major devices expand the scope of permissive joinder beyond Rule 20.

1.

Impleader

Impleader allows a defending party (as third-party plaintiff) to assert a
claim against a nonparty (as third-party defendant) who is or may
contingently be liable to that party for all or part of a claim already made
against that party. Rule 14.

Interpleader

Interpleader allows a person (as stakeholder) to avoid the risk of multiple
liability by requiring two or more persons with actual or prospective
conflicting claims against him to assert their respective adverse claims in
a single action.

a. Procedure

The stakeholder can invoke interpleader by an original action or by
counterclaim, whether or not the stakeholder claims part or all of the
stake.

b. Kinds of Interpleader

There are two kinds:

(1) Rule Interpleader. Rule 22(a) governs this kind, subject to the
normal restrictions of jurisdiction and venue.
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(2) Statutory Interpleader. An alternative lies in 28 U.S.C. §§ 1335,
2361, and 1397, which provide specially permissive limits on
jurisdiction and venue.

Class Action

A class action allows one or more members of a class of similarly situated
persons to sue, or be sued, as representative parties litigating on behalf of
the other class members without actually bringing them into court. Rule
23. However, to justify such efficiency and substantive goals, the essential
due process requirement of adequate representation must be met.

a. Requirements

The proposed class action must (1) meet the four initial requirements
that Rule 23(a) imposes, (2) fall into one of the three situations
specified in Rule 23(b), and (3) satisfy the requirements of jurisdiction
and venue.

b. Mechanics

Class actions pose major management problems for the courts,
generating the special management provisions in Rule 23(c)—(h).

c. Termination

Class actions also pose major settlement problems, generating the
special notice and court approval provisions in Rule 23(e).

d. State Practice

States have their own class-action provisions, of lesser or greater
scope and detail.

Shareholders’ Derivative Action

A derivative action allows one or more persons to sue for the benefit of
similarly situated persons on a claim that their common fiduciary refuses
to assert. Rule 23.1 deals specifically with derivative actions by
shareholders of a corporation or by members of an unincorporated
association.

Intervention

Intervention allows a person not named as a party to enter an existing
lawsuit, coming in on the appropriate side of the litigation. Rule 24(a)
governs intervention of right by closely connected persons, and Rule 24(b)
governs permissive intervention by other persons.

B PART FIVE: GOVERNING LAW

XV.

CHOICE OF LAW

A pervasive problem in litigation that involves nonlocal elements is choosing which
sovereign’s law to apply.
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A. Techniques

Generally, it is the forum court’s task to choose the governing law for each
issue by using some technique for choice of law, such as interest analysis.

B. Constitutional Limits

Constitutionally, courts have a very free hand in choosing the governing law.

XVI. CHOICE BETWEEN STATE AND FEDERAL LAW

A special choice-of-law problem frequently encountered in our federal system is the
choice between state and federal law.

A. State Law in Federal Court: Erie

1.

Constitutional Limits

The Federal Constitution can dictate a choice in favor of federal law
applicable in federal court, as it has done in the Seventh Amendment’s
guarantee of trial by jury. Conversely, the Constitution requires the
application of state law in areas of extremely high state interest, such as
title to real estate. However, these relatively rare and easy cases of
constitutionally mandated choice of law are of limited practical
significance. Usually, the Constitution does not directly enter into solving
a state-federal choice-of-law problem.

Legislative Limits

Within constitutional limits, Congress can make the choice between state
and federal law, and its choice will bind the federal courts. Indeed, the
Rules of Decision Act of 1789 looks as if Congress has broadly made a
choice in favor of state law, but that statute is generally read to preserve
judicial choice-of-law power.

Choice-of-Law Technique

In the absence of constitutional and congressional directive, how then
should a federal court choose between state and federal law for application
to a particular issue in a case before it?

a. Competing Methodologies

Since 1938 the Supreme Court has progressed through a sequence of
choice-of-law techniques for the federal courts to use in handling that
problem:

(1) Erie Decision. The fountainhead vaguely offered a discussion of
relevant policies.

(2) Substance/Procedure Test. Next came this crude and mechanical
technique.

(8) Outcome-determinative Test. The Guaranty Trust case eventually
led to this other crude and mechanical technique.

(4) Interest Analysis. The Byrd case developed this sensitive and
flexible, but obviously uncertain, approach.
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(5) Hanna Formulas. This case both requires the application of valid
Federal Rules in all federal actions and also establishes a refined
outcome-determinative test for use outside the realm of the
Federal Rules.

Thus, the Court has not yet arrived at any truly clear or optimal
solution. In its latest attempt in Gasperini, it seems to have rejected
certainty in favor of a return to ad hoc balancing of state and federal
interests.

b. Erie Precepts

Regardless of the choice-of-law technique adopted, the federal courts
observe three precepts:

(1) the choice-of-law technique applies issue-by-issue in each case, so
the type of subject-matter jurisdiction does not fix state or
federal law as applicable to all issues in the case;

(2) the Klaxon rule says that for matters governed by state law
under Erie, the forum state’s conflicts law tells which state’s law
governs; and

(3) to determine the content of state law where it is unclear, the
federal court should enunciate state law as if it were then sitting
as the forum state’s highest court.

c. Federal Law in Federal Court

Under this whole scheme, federal law frequently applies in federal
court. When it is left to the federal courts to formulate the content of
that federal law, the result is called federal common law. Often the
federal courts perform this task by adopting state law as the federal
common law.

B. Federal Law in State Court: Reverse-Erie

1.

Constitutional Limits

As in the Erie setting, the Federal Constitution can dictate a choice in
favor of federal law applicable in state court. Conversely, the Constitution
requires the application of state law in areas of high state interest.

Legislative Limits

Within constitutional limits, Congress can make the choice between state
and federal law, and its choice will bind the courts.

Choice-of-Law Technique

In the absence of constitutional and congressional directive, the state
courts and ultimately the Supreme Court must decide whether state or
federal law applies in state court by employing a federally mandated
choice-of-law technique similar to the Erie technique.

C. Summary

In areas of clear state “substantive” concern, state law governs in both state
and federal courts. As one moves into “procedural”’ areas, state law tends to
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govern in state court and federal law tends to govern in federal court. Finally,
as one moves 1nto areas of clear federal “substantive” concern, federal law
governs in both state and federal courts.

B PART SIX: FORMER ADJUDICATION

XVII. PRELIMINARY CONSIDERATIONS
A. Introduction to Former Adjudication

The subject here is the impact of a previously rendered judgment in

subsequent civil litigation.

1. Modern Focus
This capsule summary of Part Six focuses on the modern approach to res
judicata.

2. Rules

The centrally important doctrine of res judicata has two main branches:

(1) Claim Preclusion. Outside the context of the initial action, a party
generally may not relitigate a claim decided therein by a valid and
final judgment. If that judgment was for plaintiff, merger applies. If
instead that judgment was for defendant, bar applies.

(2) Issue Preclusion. Outside the context of the initial action, a party
generally may not relitigate any issue actually litigated and
determined therein if the determination was essential to a valid and
final judgment. If the two actions were on the same claim, direct
estoppel applies. If the two actions were on different claims, collateral
estoppel applies.

3. Comparisons and Contrasts

Res judicata should be distinguished from:

(1) stare decisis;

(2) law of the case;

(3) former recovery;

(4) estoppel; and

(5) election of remedies.

B. Rationale of Res Judicata
Efficiency and fairness demand that there be an end to litigation.
C. Application of Res Judicata

1.

Raising the Doctrine

The person wishing to rely on res judicata must affirmatively raise it. It
can be so raised only after the prior judgment was rendered, and outside
the context of the initial action (and any appeal).
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2. Conditions for Application: Validity and Finality
For a judgment to have res judicata effects, it must be “valid” and “final.”
a. Validity

To be treated as valid, the judgment must withstand any attack in
the form of a request for relief from judgment.

b. Finality

An adjudication can be treated as a final judgment for issue
preclusion at an earlier stage than for claim preclusion.

XVIII. CLAIM PRECLUSION
A. Requirements of Claim Preclusion
Claim preclusion prohibits repetitive litigation of the same claim. The modern
view is that a “claim” includes all rights of plaintiff to remedies against
defendant on any theory with respect to the transaction from which the action
arose.
B. Exceptions to Claim Preclusion
Predictably, this broad conception of claim preclusion has generated several
significant exceptions, such as where there was:
(1) ajurisdictional or procedural impediment to presenting the entire claim,;
(2) a party agreement to claim-splitting;
(3) judicial permission to split a claim; or
(4) an adjudication on one of those grounds labeled “not on the merits.”
C. Counterclaims
1. Interposition of Counterclaim
A defendant who asserts a counterclaim is generally treated, with respect
to that claim, as a plaintiff under the normal rules of claim preclusion.
2. Failure to Interpose Counterclaim
A defendant who does not assert a counterclaim is unaffected by claim
preclusion with respect to that claim, unless that claim (1) falls within a
compulsory counterclaim statute or rule or (2) constitutes a common-law
compulsory counterclaim.
XIX. ISSUE PRECLUSION
A. Requirements of Issue Preclusion

Where claim preclusion does not apply, issue preclusion acts to prevent
relitigation of essential issues. There are three requirements.
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1. Same Issue
2. Actually Litigated and Determined
3. Essential to Judgment

B. Exceptions to Issue Preclusion

Courts apply issue preclusion quite flexibly by invoking many exceptions, such
as where, in certain circumstances:

(1) anissue of law is involved;

(2) the initial court was an inferior court;

(3) there is a change in the burden of persuasion;

(4) there was an inability to appeal in the initial action; or

(5) the application of issue preclusion was unforeseeable.
C. Multiple Issues

1. Cumulative Determinations

If several issues in a case were litigated and determined, each is precluded
provided that its determination was essential to judgment.

2. Ambiguous Determinations

If one cannot tell which of several possible issues was determined in a
case, then none is precluded.

3. Alternative Determinations

If the adjudicator determined several issues in a case and each of those
determinations without the others sufficed to support the judgment, then
some authorities say that none by itself is precluded unless it was
affirmed on appeal.

XX. NONORDINARY JUDGMENTS

Special attention must be given to the res judicata effects of special kinds of
judgment when used in subsequent civil litigation.

A. Nonpersonal Judgments
1. Pure In Rem
2. Jurisdiction over Status
3. Quasi In Rem—Subtype One
4. Quasi In Rem—Subtype Two
B. Noncoercive Judgments

The subject here is declaratory judgment, which has limited claim-preclusion
effects but normal issue-preclusion effects.
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C. Nonjudicial or Noncivil Proceedings
1. Administrative Adjudication
2. Arbitration Award
3. Criminal Judgment
XXI. NONPARTY EFFECTS
A. Privies
Certain nonparties to an action are in certain circumstances subjected to
generally the same rules of res judicata as are the former parties, the basis for
this treatment being some sort of representational relationship between former
party and nonparty. These nonparties are then labeled “privies.”
B. Strangers
A person who had nothing to do with a judgment might benefit from its res
judicata effects, but good policy dictates that the judgment cannot bind such a
person who is neither party nor privy. The most important example of the
possible benefits is that, mutuality of estoppel having been rejected, the
stranger may sometimes use the prior judgment for collateral estoppel against
a former party.
XXII. NONDOMESTIC JUDGMENTS
A. General Rules
Special attention must be given to the treatment a judgment should receive in
subsequent civil litigation in another judicial system.
1. Recognition
A court will “recognize,” or give effect under the doctrine of res judicata to,
a nondomestic judgment that is valid and final. The applicable law on
recognition generally is the law of the judgment-rendering sovereign.
2. Enforcement
The second court will enforce a judgment entitled to recognition. The
applicable law on method of enforcement generally is the law of the
enforcing court’s sovereign, which might provide for an action upon the
judgment or registration of the judgment.
B. Judgments of American Courts
The Federal Constitution and federal legislation make these rules for handling
a nondomestic judgment in large part obligatory on American courts when that
judgment comes from another American court.
C. Judgments of Foreign Nations

American courts treat judgments of foreign nations pretty much like American
judgments, although their approach to such foreign judgments is more flexible
because their respect generally flows from comity rather than from legal
obligation.





